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EDINBURGH, The Fifteenth Day of 
September 1699. : 


I is ordained by the Lords of His Majeſty's moſt Honourable Privy 
A Council, That none ſhall Re- print, or Import into this Kingdom 
the Book Entitul'd, The Deciſious of the Lords of Council and Seſſion, in ſundry 
important Caſes before them, from July 1661, to July 1666. Obſerved by 
Sir John Gilmour of Craigmillar, at that time Preſident of the Colledge of 
Juſtice, And alſo, The Decifions of the Lords of Council and Sefton, from 
November 1681, to January 1686. Collected by Sir David Falconer of Neu- 
toun, Prefidext of the Colledge of FJaſtice. For the ſpace of Nineteen 
Years after the Date hereof, without the Conſent of John Vallange Book- 
ſeller,under the pain of Confiſcation of the whole Copies ; Alſo the Sum of 


2 Hundred Merks Scots. 
Extracted by me GILB. ELIO T. Cls. Sti. Concilii, 
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COLLECTION | 
DECISIONS| 


OF THE "9PM 
| | z Ia - 
Council and Seſſion, 
IN TWO PARTS. 
The Firſt contains Deciſions from July 1661, to Fuly 1666. Ob- 
| ſerv'd by Sir JOHN GILMOUR of Craigmiller, Preſident 
of the Colledge of Juſtice. | x2 
The Second Part contains Deciſions from November 168 , to January 


1686, Obſervd by Sir DAVID FALCONER of Newton, 
Prefident of the Colledge of Juſtice. | 


” Never before Publifſhfd. ” 


Reviſed and Correfted according to the moſt Authentick Manuſcript Copies and Aup- 
—_— with a Table of the Names of the Purſuer and — 5 and = 
Table of the Matter, containing not only the Determination of the Lordi in the C auſe 
but alſo the Poſitions of Law made uſe of in the Pleading, which may ſerve for an 
Alphabetical Compend. | 

As likeways the Acts of Sederunt from 1681.to 1691. and continued to 1696. 

with an Indice of the ſame Acts. 
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Printed by James Watſon, for Jobn Vallange Bock · ſeller, and are to be Sold 


at his Shop on the North-ſide of the Street, alittle above the 
Croſs: M. D CCI. 
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Sir James Stewart 


6 OO PD R E E S, Knight. 
His MA] Es T Y's Advocat, 


One of the Officers of STAT E, for the Kingdom of 
SCOTLAND, 


One of His MAFEST Ys moſt Honourable 
PRIYVY COUNCIL, an A 
QUER. 


And one of the Lords Commiſſio oners of the AD MI 
RALIT I. 
The Publiſher humbly Dedicats 
this CON 
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T H E Duty which thePubliſher conceives to be Incumbenton e- 
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very Member of a Society, Jo contribute what in them lyes, to- 
wards promoting the Publick Good, is one of the Motives of 
thisColleQion's getting into Print: For being careful to gather what 
might advance his Knowledge ofthe Laws,he fell upon theſe Deciſions, 
whereof there be very few Copies abroad; and finding them to be 
ſingular, and exactly obſerved, he thought his Vacation Hours cou'd 
not be better employed than in comparing the. difterent Copies, and 
fitting one for the preſs; And the Truth is, That till this Publication, 
there s not an exact Copy extant. He owns himſelf oblig'd to the Re- 
preſentatives of the worthy Authors, and he thanks them for Com- 
municating to him the Copies which they had beſide them, 
but even theſe wanted Correction, and he hopes, that except» 
ing the Errors of the preſs, which are not many, the Reader will find 
full Satisfaction in this Edition. . 


The ſmall number of our Law Books, and the greateſt part ofthenr 
being Manuſcript and unprinted, is one of the Hindrances to the eaſie 
attaining a full knowledge of thatDivineProfeſſion; So that the Publiſher 
expects, this Collection will on that account be acceptable. The De- 

ciſions moreover being recommendable,not only for the Caſes deter- 
min'd,but alſo for the Obſervers, who being Men eminent in theBench, 
have. notic'd them with all exact Succinctneſs. The Publiſher needs 
not give the Characters of his Authors, further than telling, that both 
were Eſteem'd for their Knowledge in the Laws of their Countrey, 
and for their Loyalty to their Prince; And that Sir John Guilmar had 
obtain d the Character of TheHoneft Prefident, and that Sir David Fal- 
= couer was reckoned One of the moſt painful Lawvers in his time, For that 
| | both 


of 


. * 0 the Reader, 


bh were Men of ſingular Merit may 5 jad; 7 0 from? "his, Hut the 
Office of Preſident of the — of juſtice is ſuch, as none but a great 


Lawer can diſcharge. 


The Publiſher might for 58 Publication, allo alledge che Reaſons 
common to almoſt every Author, but he only profeſſes, That pur- 
poſing to qualify himſelf tor ſerving his King and Countrey, and being 
at preſent but a learner of the Las, he thought fit to Copy after the 
Writings of che moſt learned Maſtèrs; And he thought that the deſign 
of making theſe Deciſtons publick, would not only out of reſpe 
the Authors, but for his own Reputation, oblige him to'2 more 
Conſideration of the Subje t, and of the manner of Treating it, wHeh 
he owns to have done, and tho no other perſon were to be benefited 
by this Labour, he muſt acknowledge himſelt ſufficiently rewarded for. 
his pains, for the ordinary way of reading of a Book, ' which is done 
with ſome ſort of Coldneſs, does not carry along with it half the Con- 
ſideration a Publiſher mult be at, eſpecially when he's about compoſing 
his Table of the Matter”; And he recommends to the Induſtrious 
Student of the Law, to make for his own uſe a New Indice of all the 
choſen Authors he reads, without reſpe& to the Tables made to his 
Hand, as a moſt effectual Mean of ſpeedily attaining his end. 


1 d. the promoting the Knowledge of the Lawes, it were to be 
wiſh'd, that ſome Methods were laid down for an exact Collection of 
the Deciſions of the Lords of Seſſion, and for an early Publication of 


them;And thatHisMajeſty and the Miniſters of State wonld encout Age 


2 Deſign propos d, and which is under the Conſideration of the Ho: 
nos rabſe Facuſty of Advocats, whereby it is intended, That the Deci- 

fors of the Nter Seſſions ſhall be made publick at oh beginning of the 
8 ammer folladving, and the Deciſions of the Summer ſhall be publiſhed i in 
2.0 enſuing Finer, which cannot chuſe but be Univerſally Uſeful, ſee- 


it is propos, that the Deciſion ſhall be agreeable to the Record, and 
tho interlocutor writen in the words of the Decreet. 


It were likewiſe to be deſir d, That the Students of  theLaws wouldapply 
themſelves to a more duous Study of re Law ol their on Countrey, 


for 


Is 


— = 


le 
1 


To The Reader "MR 


for when one conſiders the Number of Books our Predecefors have 
wih their own Hands Copyed, and the great pains they were at to 
attain the Knowledge of the Laws, Civil, Fendal, Canon, and Mu- 
nicipal, beſide the full Knowledge of Hiſtory, Politicks, Philology, 
and Claſſical Learning. ſt muſt be own'd, That the Young: Men of 
this Age, in point of Painſulneßs, come far ſhort of their Anceſtors : It 
is true, That the Encouragement which the profeſſors of the Law then 
had, and the Reſpect pay d them, was greater than it is at preſent; Places 
and Preferments were beſtowed according to Merit, every Man had an 


Employment according to his Skill; The Candidats of the Law were 


Clerks and Servants to the Experienced Advocats, and had an opper- 
tunity of Learning at the ſame time, both the Civil, and the Municipal! 
Laws, when thoſe Advocats were either Advancd to the Bench, or 
Deceasd, the young Students, who by that time were fitred 
for Buſſineſs through their attendance at Gamalze!'s Feet, did preſently 


get intoEmployment, and a competent liveing. It might be thought a 


properEncouragement for this Noble Profeſſ:on, To diſcharge theVena- 
lity of all Offices, to Puniſh moſt vigorouſly all Malverſations through 
Ignorance or Deceit, and to Eſtabliſh into a Law, what was ſometime 
Enacted in theConvocations in the Reign K. Charles the 1//. Concern: 
ing the Nomination of Judges and Officers of State: for tho the Coin 
was falſe, the Bullion is good, At leaſt to confirm by Act of: Parlia- 
ment, a Letter K. Fa: 6th. wrote to the Lords of Seſſion in May 1605. 


which imports, * That none ſhall thereafter be received in any of 


the Vacant Places of the Seſſion, except the party to be admitted be. 
ol the Quality and Condition following, That he Le one of theAntient, 
* Wiſe, and Learned Advocats, who have given beſt proof of theirWil- 
dom, Honeſty, Learning, and Good Behaviour in the exerciſe of their 
Office of Procuration. For whichCaule the Lords ofSeſſion in all time 
coming, ſnall have Enacted by their ownElection, and Inrolled in their 
Books, the Number of Six, of the Advocats of their Court, who ſhall 
be thought moſt Expert, Qualified, and Worthy to ſupply any Place 
may happen to Vaick amongſt them, who may be Call'd and Elect- 
ed; and as any then ſhall Inlaick the Lords of Seſſion ſhall Call and 
* Elect another of the ſame Quality in his place, and ſo hold the Num- 
ber ever full of Six, the moſt ſufficient Advocats to be preferred by 


6 Q&A & <&A 


A 


FisMajeſty s Nomination, to any place that mayVaik in theSefl.o0n.@c 


And 


= 


Majefys* but that they be firſt ſtraitly Sworn ; That they neither directly, nor 


Letter, 


* indidrectly have obtain'd their Prefentation, nor procur d any 
© other to dimit, to the effect they might be preſented, by any Siniſter 
* Moyen,by Gold or Silver, or for any Good Deed or Promiſe thereof: 
And if the contrary be found, That they ſhall be Deprived and Pu- 
0 


niſhed as per jur d and infamous Perſons. 


Sundry things might be ſaid on this Subject, but becauſe they 
might be thought a Digreſſion, they re laid aſide. 


To make this Collection the more Uſeful, the Acts of Sederunt of 
the Lords of Seſſion, from the Year 168 . to 1696. are adjoyn d. 
Since which time none have been made. 


The favourable Reception of this, «will Eucourage a Publication of 


other Law-Tracts, which in the Opinion of the Judicious, will very 


much Contribute to the Publick Good. In the mean time make good 
uſe of what's publiſh'd, F ps | 
| Vive Fruere & Gaude, 


T H E 3 
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E DIN BUR B. | 
Printed by James Watſon, for John Yallange, and are to be Sold 


at his Shop on the North-ſide of the Street, alittle above the 
Croſs, M. D. CCI. 
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1 0 BE 3 
Toꝛds of Countil and Sellion, 
1 From Fuly 1661. to Fuly 1666. 


11... 


I. The Laird of Niddrie againſt Boyd. July 1661. 4, 2 

| | Wim 2 
HE Laird of Niddrie having given a Bond of 7000 Merks t6arn- 
quhile  Edmonſtoun of Wolmett, which truely was given 
for James Raith of Edmonſtoun, for Satisfaction and Aſſythment 
ve of the Mutilation of Molmetts Hand, which Edmonſtoun had cut 
* of: And this Bond, with a Letter of Slains, being conſigned in the Mar- 
quis of Argy/e's Hand, they were both loſt; whereupon the Tenor of the 
ond was made-up and proven. This Bond was aſſigned by this Wolmett 
to John Boyd Merchant: And Niddrie having raiſed a Multiple-poinding 

= againſt Wolmett, John Boyd, and Jean Douglaſs Relict of old Wolmett, and 
David Cuninghame now her Husband. It was alledged in the Reaſon of Su- 
ſpenſion, That the Money could not be payed, becauſe there was no Let- 
ter of Slains granted to Edmonſtoun by this Nolmett, and by the Relict and 
the reſt of the Children, but only by this Wolmett as Heir. It was anſwered, 
hat the Letter of Slains by the Heir was ſufficient, in a matter of Mutila- 
tion, ſeing the Relict had no loſs thereby, nor the reſt of the Children; e- 
| ſpecially ſeing it was nottour, that a Letter of Slains was granted by the 
Defunct, contigned and leſt, and that the Bond was Heretably granted and 
made to the Detunct, to whom this Wolmett is Heir, and ſo only pertain- 
ing to him as Heir. | 
The Lords Repelled the Reaſon of Suſpenſion, in reſpect of the 
Anſwer. | | | In praſentia. : 
B 2, 


2 The Deciſions of the Lords 
It was alledged by the Relict and her Husband, That they ought to be 
preferred to the Aſſigney ; becauſe the Mother being Tutrix to her Son, 
the had a Proceſs depending againſt him for Tutor-compts, wherein divers 
Articles are found Relevant more than to exhauſt that sum: And upon the 
| aid Proceſs an Arreſtment was uſed, before the Aſſignation made to John 
Boyd. It was anſwered, 1mo. That the Arreſtment being upon a Depen- 
dance only, is looſed. 240. The Aſſignation is for an Onerous Cauſe ; 
whereupon the Aſſigney having Charged, and the Suſpenſion Deng NOW 


ready to be diſcuſt, is preferable to an Arreſter, whereupon, not Ng 


can follow ſo long as the principal Cauſe is undetermined ; and 3 


there may be ſundry Articles paſt, non conſtat what the event of this Proceſs 
may be; and fo the Aſſignation being made to a Creditor, who, if he had not 

otten the Aſſignation, would have Arreſted, and purſued to make the 
Rims forthcoming ; The Aſſigney can be in no worſe cafe, then if he had 


Arreſted at the ſame time when he got the Aſſignation: In which cafe, he 


would have been preferred, notwithſtanding ot a priorArreſtment upon the 
Dependance. | | 


The Lords preferred the Aſſigney. In preſentia. 


i older ſpend. II. Mr. Robert Ferries againſt Lockerbie, 4. July 166. 


R. Robert Herries Miniſter at Pryſdail, having Anno 164 r. ſet to 

| Lockerbie a Tack of the Teinds, Charges him for the Tack-duty, 
who Suſpends upon this Reaſon, That the Town of Glaſgow, having gotten 
from the King,a Right to the Spirituality of Glaſgow, they obtained a De- 
ereet of Reduction of this Tack, the Miniſter being called; And the Rea- 
fon of Reduction was, In reſpect Dryſdail was not a Perfonadge, but a 
Menſal Kirk of Glaſgow ; and the Miniſter had never more from the Biſhop, 


but an Aſſignation to ſo much of the Teind as he was pleaſed to give him. 
It was anſwered, That the Reduction was not obtained till the Year 1656. 


And theMiniſter being in Poſſeſſion 15 or 16 Years before, though the Tack 


be reduced; yet his Poſſeſſion, without reſpect to the Tack being fo long, 


it ought to give him as Miniſter, a good Right to the Stipend he enjoys, 
being no more, but rather Iefs, then the Law allows to Miniſters. Like- 
&, Lockerbie got a new Tack from the Town of Glaſgow, which reſerves. 


what is Allocate to the Miniſter ; and there being no other Allocation than 


has been allowed to him by his Poſſeſſion, he ought to continue therein; 
eſpecially, ſeing the Teinds are able te pay both the Tack-duty pay 
£ 


7 


Council and Seſſion, 1661, | 
able to the Town ofG/aſgow, and the Quantity alſo contained in the Charge. 


Likeas, he paſſeth ſrom the Charge, in fo far as it is founded upon the 
Tack, and inſiſts only as Miniſter ſerving the Cure. | | 


The Lords ſuſtained the Charge for the Quantity, whereof the 
Miniſter has been ſo long in Poſſeſſion ; the Miniſters Stipend being 
no greater than what is allowed by Law. | 


: e pded 
III. Jean and Marion Mitchells, againſt Hutchiſons, July 1 74 fe ha . 


vic 

Utchiſons having obtained Sentence againſt Mitchels as Heirs of thElfꝰ 
Father, and their Tutors and Curators ; they intented an Action be- 

tore their Age of 21. Vears, of Reſtitution in integrum, and Reduction of the 
Service and Retour ex capite minoris ætatis & lefionis. Againſt the which, 
It was Alledged, That all Parties having Intereſt were not called, Yiz. The 
Purſuers in the Decreet. Hutchiſons, who were a neceſſar Party, having ob- 
rained their Decreet againſt Mitchels as Heirs, and which Decreet would 
fall per Conſequentiam, and they not being acted pro intereſſe, before the 
Purſuers Age of 25 Years : There is now no Locus for Reſtitution to their 
prejudice. To which, It was Anſwered, That Mitchels being only Princi- 
paliter, to reduce a Service and Retour, they needed not to call any but the 
Judge, Clerk, and Inqueſt, which they did Debito tempore; And they were 
content that Taschen ſhould compear for their Intereſts, to propone any 
thing againſt theReſtitution, as if they had beenCited. Likeas, their Decreet 
was not known to the Mitchels, being recovered againſt them when they 
were but 12 Years of Age, which never came to their knowledge, or if ever 


2 n A. 


The Lords Repelled the Alledgance. 4 ee ve 


it did, they "ad forgotten it after ſo long a time. JEW 


Ze) 12 
. 


| | 5 
In this Proceſs there having been an Interlocutor of the El ges, 9), 13; 
finding that a Defence proponed by the Hutchiſons, viz. That the Purſuersmcef#-/ 


had Diſponed, or Excambed Lands pertaining to their Father to whom the 

were Heirs,) did exoner the Purſuers 46 onere probandi minorem ætatem 2 
la ſionem. =p TM 

The Lords found this Unjuſt, and that the Purſuers ſhould prove 

the Reaſon of Reduction; becauſe the Defences and Reaſons are Con- 

ſiſtent, and the Defender might lawfully propone the Defence, deny- 


ing the Reaſon. 
ET. ; B 2 William 


ee The Deciſiont of the Lords 


| Sr; lon 6 ee, 


e IV. ili . Aer, againſt Mr. Rol ert Steidman Mini ter at Carrion 
| v Ge 140 Kola bay 


Presbitry, bearing, That Hilliam A. ers Father, then Miniſter at Carridden, 
did Conſent thereto, could not prove his Conſent, unleſs he had Subſerib 4 "2 
ed the ſame. jp 


V. * Lamb ertoun, aft the Earl of Leven, Fuly 166. 


£5406 N 
N Naeh. in an Action of Improbation, being purſued by the nov? 
Earl of Leven, as Aſſigney conſtitute by his Father; He did Exhibite 
certain Bonds, alledged granted by the Deceaſt Laird of Lambertoun to 
the deceaſt Counteſs of Leven, pertaining to her umquhile Husband jare 
mariti: And the ſamen Bonds being undertaken to be Improven by Lam- 
bertoun's Son and Relick ; They urged, that the Earl of Leven might declare, 
whether he would bide-by the fame, or not? who 
Auſwered, That he would bide-by the ſamen qualificare, 
in reſpect he was only Aſligney; and that the Bonds 
were never in his own Hands, nor in his Father's, 
but were produced by Kennedy for ſatisfying the pro- 


N. 1 


22 July 1662. the Bonds 
Were feund falſe, and 
Kennedy remitted to 
the Fuflice Court. 


duction : And that therefore A eunedy having abidden-by the Bonds as true; 


and he knowing nothing of the Falthood therein, he might bide-by them 4. 4 
till they were found Falſe. 
The Lords ordained the Earl to produce his Declaration, with ſuch MX 
Quatifichions as he ſhould think fitting, which the Lords would take 
to 2.0 how lar! it would be allowed or not. In pr&ſentia. 
FAY agel, VI. Fack againſt Fiddes, Fuly 1661. . Mbiea. 7g 


'Y 


N this Pets it was found, That a Stipend of a Suſpended Miniſter did 
not vaque, the Suſpenſion being only interprete to be ab cio, non bene, ᷑ 7 
ficio. As allo found, That an Act oi the Presbitry, Subſcribed by the whole 2 


pi ning — — — 25 — ts 


Here being a Decreet recovered by another Fiddes againſt Fack, be- + M2 
fore the Engliſb Officers at Leith, in the beginning ot the Year 1652. | 
for a Sum of Money ; whereupon Fack being i incarcerat, he was forced to 
give a Bond to this Defender, who was Aſſigney conſtitute by this Fides, 
and to give his Brother Cautioner therein. Upon which new Bond Jack 4 
was allo charged, and an Act of Warding follo wed thereupon; the Bond 
being 
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being regiſtrat in the Town- court- books of Edinburgh. Jack gave in a Bill 
to the Parliament, which was Remitted to the Seſſion, deſiring Repetition 

of the Sum. Jt was alledged, There could be no@udif#io indebiti, where 
there was Obligatio naturalis or civilis preceeding: Ita eſt, there was not 
only a Civil Obligation by the Sentence recovered, but by the new Bond 

ranted to the Aſſigney, who was not obliged to know, how, or what 
way the Sentence was obtain d: And Fack having tranſacted therefore, he 
could not now be heard to quarrel the Tranſaction againſt the Aſſigney, or 
to crave Repetition. It was anſwered, That the Officers Sentence was 
moſt unjuſt, both in the Matter and in the Manner, they having no Civil 
Juriſdiction: And the ſame Defender was afliſtant to the Cedent in reco- 
vering of the Sentence, as he will not deny. Likeas, the Purſuer was for- 
ced to grant the new Bond to him as Aſſigney, and pay the new Bond to 
free himſelf of Priton ; there being no Civil Judicatory, where he could 
have any Remedy: The Engliſb Judges for adminiſtration of Juſtice not 
being then eſtabliſhed, who fat not till Fare 1652. And though it had been 
ſitting, it could not have been expected that Fack could have helped him- 
ſelf, by any courſe they would have taken, for annulling the Sentence of 
the Engliſh Officers. Likeas, by an Act of the late Parliament, all Sen- 
tences pronounced by the Engliſbes, ſince their In-eoming, are appointed 
to be reviewed. * 


The Lords Repelled the Alledgance, and ſuſtained Repetition. 
| In praſentia. 


n 


Fd 


VII. Fleming againſt Flemings, July 16 Gr "6%, 


Alcolm Fleming Merchant in Fdinburgh dyes, Fer Wits” 


a Wife named Fleming, and many Children: She obtains her ſelf 
confirmed Executrix Dative to her Husband, and Tutrix Dative to her Chil 
dren; and thereafter ſhe Marries Sir John Gibſon Clerk of Seilion : Betwixt 
whom and the Children, there being a Compt and Reckoning depending 
before the Engliſh Judges for the time, for the Bairns part of the Deſuncts 
Moveables. There was a Querie given in þyMr.Fohn HarperAuditor,concer- 
ning a Cancelled Bond of 180. Pound Sterline, toPatrict Scot of Langſhaw by 
the Defunct; which Bond the Relict alledged,ſhe payed after the Husband's: 
deceaſe, and retired the Bond cancelled, with a Diſcharge thereof ſubſcri- 
bed hy the ſaid Patrick. Ihe Matter being heard before the Engliſh Jud- 
ges; They ordained, before Anſiver to the Diſpute, Patrick's I be 
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taken ex oficio, Whether he was truely payed of the Money by the Relict, 


or not? Who did depone affirmative, that ſhe did pay the Money after her 


| Husband's deceaſe. The Matter being debeat in preſentia ; It was alledged, 


1. That Patrick Scots Diſcharge could not make up a Cancelled Bond, 


which is no Bond, being of it ſelf no binding Write. 2. Nor could Pa- | 
trick's Oath make it up; for then it were in the power of the Relict or any 
other, after the Defunct's deceaſe, to medle with retired cancelled Bonds, 


and to deal with the Creditors to grant Diſcharges, after the Debitor's 
Death, thereby to exhauſt the Deſunct's Fortune. 3. The Defunct being 
a Shop-keeper with his Wife, ſhe muſt be preſumed to have had her Hut- 
band's Money in Cath, wherewith ſhe payed the ſaid Bond. 4. If the pay- 
ed it out of her own Money, ſhe has done it not to burden her Children, 
ſeing ſhe cancelled the Bond; eſpecially ſeing, the time of the alledged 
payment ſhe was neither Executrix nor Tutrix; and ſo not that Party 
againſt whom there was any Legal Title or Sentence to make Debitor, 
or to compel her to pay for the time. And if the Children had been 
confirmed Executors, and that there had been other Tutors given to 
them, the Cancelled Bond could not be any Ground of Action againſt 


them: And if it were otherways, great Fraud and Inconveniencies could 
not be obviated. Likeas, in her firſt Compt given in to her Children, 


this was not inſerted as an Article of Diſcharge, but added after ſhe 
Married her Husband. It was anſwered, That the Bond was a true Debt 
reſtand by the Defunct at his Death, as is evident by Patrick Scot 'sDiſcharge, 


and his Oath, being a famous Perſon, and the Bond was ſcen by the De- 


functs Friends with the reſt of his Writs, uncancelled, immediatly after his 
Death: And that the Defuncts whole lying Money, was not many days be- 
fore, lent out to the Earl of Southesk ; and for to make the Sum greater, 
the Defun& borrowed this Sum to be payed on Demand, which the Relict 
did pay ſhortly after her Husbands deceaſe, having reſpect to her Husbands 
Credit; That non preſumitur donare to her Children, when the is now 
purſued as Debitor: And having bona fide payed it, the ſame ſhould be 
allowed; and alledged a Practique extracted out of Durie anno 1636. 
The Lords having at great length 2» "pr heard the Debate, and 
having conſidered the ſame, with the whole Circumſtances and Merits 
of this Article; they refuſed to allow the ſame. It is to be Remember- 
ed, That they had no regard to the Payment, whether it was by the 
Relict or not, but to the Cancelling the Bond; and that ſhe was then 
neither Executrix nor Tutrix. And eſpecially, they had reſpect to 


the great Inconveniencies which would follow, if they ſhould — 
the 
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the like; nor had they regard to the Practique: And indeed, it met 
with this Caſe in many things. a4 nn es 2 of 


Yo hr og © 8 

=_ 14. November, 1661. |5}*40) EC Ve 
NO In this ſame Procefs, there being a Bond grant By K Lr Cafe "3 
7. by which he acknowledged himſelf to have borrowed from the Relict for 


her ſelf, and in Name of Andrew and Malcome Flemings her Sons, 60600Merks, 


9 which he obliges himſelf to repay to her in Liferent, and after he rDeceaſe, 


to her two Sons in Fie; and failzieing of her Sons, to belong to her ſelf and 


ber Heirs with Annualrent, als well not Infeft, as Infeſt, hutt prejudice to her, 
and aſter her Deceaſe, to her two Sons to Charge for the Money without 
Requiſition. It was alledged for the Relict, That this laſt Clauſe gave her 
Liberty to call for the Money, and diſpoſe thereupon as ſhe pleafes; and 
accordingly the has power to looſe the Fie : And two Practiques were al- 
ledged out of Durie therefore, Aunis 1625. and 1626. It was anſwered, That 
the Money was borrowed from the Mother herſelf, and in Name of her 
Children : That Cardros's Obligement did conſtitute a Liferent allenarly 
in favours of the Mother, and the Fie in favours of theChildren;and not after 
the manner of the Subſtitution, which was in the Practique alledged, where- 
by the Money was payable Simpliciter to the Father at a Term, and in 
caſe of his Deceafe, to his Son: And the Subſtitution or Tailie in this Bond, 
was only in favours of the Mother, in caſe both the Children ſhould Die, 
having only a Liferent conſtitute to her {elf if any of them ſhould live: That | 
the laſt Clauſe was but ſtilus curiæ to exclude the neceſſity of the Requiſition; | 
and that theLiferenter ſhould haveLiberty to call for the Money, it the De- 
bitor beirreſponſal, and which power de jure, a Liferenter, in ſuch a Caſe, 
has, wherher it had been reſerved or not. 
The Lords found the Relict to be only Liferenter; and if ſhe cal- 
led for the Money, ſhe behoved to Re-employ the famen conform 
to the Bond. | 


. ES "I mars. 
44 ; Item, In this Caſe it was alledged by the Relict, That the Bond, in fo far 


as concerns the deceaſt Malcom's part, muſt be accepted in Contentation 
of Malcom s Portion Natural pro tanto; ſeing ſhe being Tutrix, and having 
impolyed the ſame in his Name, non præſumitur donare: And though ſhe be 
Liferenter, and Subſtitute after both her Sons Deceaſes, ſhe is content to 
renounce theLiferent and quite the Subſtitution. It was anſwered, That news 
præſumitur donare, when the Money is imployed accord. ng to the Nature 
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ofthe Debt awand, which was a Moveable Debt, a Portion Natural, not af, 
feted with a Liferent or Subſtitution : And therefore, this being of a far 
different Nature, the Bond muſt ſtand as being intended ab initio, to be * 
Debt awand by and attour the Portion Natural. 3 
| The Lords found the alledgance relevant, notwithſtanding of tlie p! 
j Reply ; the Relict quiting the Literent and Subſtitution. =_ 


Tae wha VL Tailzefer againſt Forreſter, 19. and 20. November. 
| a confro q uog. | | 
! Atrick Tailzjefer appearand Heir to his Brother Alexander Tailxiefer 
1 of Red-houſe, purſues his Relict and her ſecond Husband, for Exhi- 
bition of all Writes made to her Husband, and by her Husband to any Per- 
{on or Perſons, to the efleft he may Adviſe, whether he will be Heir or 
not. It was alledged, That the Deſender was not obliged to exhibite Writes 
made by the Defunct; ſeing they pertained not to the Defunct: And as he 
could not purſue Exhibition of them, ſo his apparant Heir cannot, and nemo 
 tenetur edere Tnſtrumenta to his Adverſary; and if that were ſuſtained, no Man 
| would ſecure his Charter Chiſt, but might be forced to diſcover his Weak- 
[ neſs and Secrets at pleaſure, and many other inconveniencies might follow. 
It was anſwered, That the hazard of an Heir being ſo great in Scotland, not 
having beneficium inventariz, it was Reaſonable that ad deliberandum, the ap- 
pearand Heir ſhould ſee not only what belonged to the Deſunct, but what 
p Deeds the Deſunct had done, e'ſe: he ſhould never know, whether the Here- 
1 tage were profitable or not; eſpecially conſidering, how Wives, Children, 
| or Servants, having *power with the Deſunct, might Clandeſtinly obtain 
[| Rights, and keep them cloſs till the appearand Heir were Served, by which 
| he might be deſtroyed. | 
| | The Lords having ſeriouſly conſidered the Matter, they ſuſtained the 
Exhibition for all Writs made by the Defunct to his Wife, or any being 
1 in Family the time of his Deceaſe, whereupon no Infeitment followed 
before his Death ; but not for any whereupon Inſeſtment followed: 
For they thought that the Infeitment being Regiſtrat, it was ſufficient 
to give Information to the appearand Heir. In praſentia. 


1 IX. Earl of Rothes againſt the Tutors of Balcleugh. y. December. 1661. 
f marta Juto £xh16:lon- | ; 5 
He Earl of Rot hes as Donator to the Waird, and Marriage of the Coun- 
| teſs of Balcleugb, with Concourſe of the Kings Advocat : And the 
| oe Counteſs 


/ 
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I WM Counteſs alſo purſues her Tutors- Teſtamentars, for Exhibition & Delivery of 
her Charter Chiſt, & all Writs & Bonds G&c. It nas alledecd I] hat there cculd 
be no Proceſs ſuſtained at the Counteſs her Inſtance;becauſe her Tutors were 
ZZ purſued, and ſhe could not be authorized by the Donator againſt them : 
_ _ . -\ . a 
And that as no Proceſs could be ſuſtained againſt the Counteſs, except her 
I Jutors were Called. 240. No Proceſs at the Donators inſtance, becauſe 
he had no intereſt to call for Exhibition of the Pupils whole Evidents ; far 
leſs for Delivery. But when he, as Donator, ſhou'd purſue for Mails and 
Duties, or for Removing, then he would get his Intent; unlets it were al- 
ledged and proven, That the Lands whereof the Mails and Duties were 
craved, held otherways. To which, It was anſwered, Thar*the Counteſs 
her Marriage, was under the Donators Waird ; and the Law preſumes her 
2X whole Eſtate to hold Waird, unleſs it were otherways ſhown ; and that ſhe 
might very well be purſuer with Concourſe of the Donator, againſt her 
"F own Tutors, ſhe being under his Waird, and he being in effect her 
Tutor. To the ſecond, It was anſwered, ut ſupra, That as Donator 
he had good Intereſt to call for the Evidents, to the end he might know the 
Holding, and purſue for Removing, or Mails and Duties. | 
The Lords found no Proceſs at the inſtance of the Counteſs : And, 
- 8 vet, ſeing ſhe was named in the Proceſs as Purſuer,they found no ne- 
" 8 ceſſity ſhe ſhould be called; ſeing her Tutors were called as Havers: 
FF _ And'they ſuſtained the Proceſs at the Donators initance, againſt the 
Defenders, for Exhibition; to the effect, the Donator may have In- 
it ſpection of the Counteſs her Retour, as Heir to her Sitter; and her 
nn Siſters Retour, as Heir to her Father ; and their Fathers Retour, as 
 =F.. Heir to his Father, with the Inſtructions of the ſame only: Unleſs the 
i *_ Donator would alledge, That they, or their Predecellors, were Intett 
|) in Waird-lands, not mentioned in the ſaids Retours : And appointed 


c = 


due Preſident to go to the Place where the Charter Chiſt is, receive 
1 the Keyes from the Tutor, open the ſamen, and ſhow the ſaids Evi- 
i dents to the Earl of Rothes. In præſentia. 


9 Deuar againſt the Counteſs of Murray, 18. December 166 . EA nay no 
N arf Action of Ejection and Spuilzie, purſued by James Deuar againit © 


Fi rhe Counteſs of Murray, for alledged ejecting of him furth of the Lands 


of Barnbill, and ſpuilzicing of his Goods furth thereof. It was alledged, 
That the Purſuer being Tenent and Tackſman to the Delender, and reſting 


to her certain conſiderable Duties, he 


gave Bond to her tor payment of the 
C „ 
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faids Duties betwixt and a Term, containing a Declaration, That if ſhe 

ihould not be paved, it ſhould be lawſul for her, at Martinmaſs aſter the 

i Failzie, to uſe and diſpoſe upon the Room at her pleaſure; and per verba de 

l preſenti, he did Renunce the Tack in cafe of not payment. Likeas, he ha- 

4} ving failzied, ſhe did accordingly at Martimaſs ſet the Lands to another 
Tenent, which this Purſuer has in effect homologat, by accepting a Sub- 

tack of a part rom the Tackſman. And as to the Goods, ſhe intrometted 

. with them by vertue of a Diſpoſition thereof, granted by him to her, for 


| ſecurity of the fas by-run Duties. It was axſwered, 'T here was no Declara- 

1 Mexli tor of the Fallzie, and the could not enter revi manu without a Sentence: * 

i And that befoge Mertimaſs the Purſuer did offer the by-run Duties to the 

i Defenders Factor: And when he took the Sub-tack, he proteſted it was 
butt Prejudice of his Action againit the Pefender. It was Replyed, I hat 
the Defender needed not to haveNeclarator,the Purſuer having per expreſſum 
declared, I hat it ſhould Le lau ful to the Deicnacr, in caſe of not payment 

| at Martinmaſs preciſely, to Uſe and Diſpone upon the Room; which, if 

1 he had not done, it behoved to have lyen Maſte; he having no Goods, 

it but ſuch as were diſponed to the Deſender : That the Offer was long after 
the Term of payment, and did bear no real Numeration of Money, more or 
lefs; but only, that he offered the by-run Mails and Farmes : I hat there was 

| no Conſignation uſed upon the Offer ; andi that the Pratellation was con- 

| traria facto, ſeing the Acceptation of the Sub-tack, was a clear acxnowledg- 

ment of the Right in the Principal Tackſman's Perſon. | 

| The Lords found the Alledgance Releſvant. Seb. ©. cine p. C. 
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 (omprigmng. Seton againſt Reſewel, December 1661. 
| . xi Seton ag ;ſewel, 16 
| | i a Compt and Reckoning purſued at the inſtance of James Seton, be- 
ing a Third Comprifer of certain Houſes in Leith, from Mr. James 
Gray, againſt Anthony Rojewel, who acquired a Right to the two firſt Com- 
priſings, and was in Poſleiſion. I was alledged by the Defender, That hewas 
only Comptable for his own,and his Authors Intromiſſion, and not accord- 
ing to tlie Rental produced, bearing what theLands payed at the time of his 
Authors entry thereto : And that by the Act of Parliament 1621. he was 
tied'to no farther; and alledged alſo fome Practiques, Ann 1624. and 1625. 
| ſt was anſwered, That the Deſender ought to be Comptable for Subſequent IM 
| or Aﬀter-Y ears, according to the Rental, whereby his Author medled the 
&rit Lear; clic, it ſhould be lawful to a Compriter, alter he has * 1 
N the 
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| the Debitor and entred to the Poſſeſſion, to lift, or not lift, what Duties he 


leaſed, and conſequently to ruin the Debitor ; whereas, when he enters 


to the Debitors Lands, he ought tanqguam bouus pater familias, to make uſe 
ol the compriſed Lands Sc. It was Replyed, That before the Lear 1621. 
the whole Duties belonged to the Compriſer for his Annualrent, had they 
been never ſo great, nor any part Compted i ſortem: And this being re- 
ſtricted by the Act, and the Compriſer having only his Annualrent, and tlie 
Superplus to be allowed in the Principal Sum: There the Law did ob- 
lige the Compriſer to be Comptable for more than he meddled with : A 
:gainſt whom, within the time of the Legal, the Debitor may uſe an Order 
& of Redemption when he will. BEES 


The Lords found theCompriſer Comptable, according to_the Ren- 
tal payable, and payed to the Compriſer the time of his Entry, butt 


- prejudice of his lawful Defences, upon Probable Reaſons ; wherefor 
Detalcation ought to be allowed for Aſter-Years. a 


Item, In the ſame Cauſe it being alledgell, That the ſecond Compriſer ry 


A | ſhould have Allowance of the Compoſition payed to the Superior. It was 
= anſwered, That the ſecondCompriſing, being in effect, only of a Legal Rever- 


ſion : It was fruſtra, and unneceſſar to ſeek an Inſeftment from the Superior; 


5 and the Compriſer cannot ſeek ſuperfluous Expenſes off his Debitor. IT? 
was Replyed, That a ſecond Compriſer has good Reaſon to ſeek an Infeſt- 


ment; becauſe, poſſibly the firſt Infeftment might be Reducable upon 
Grounds not known ta him, at the inſtance ofa third Compriſer, as upon pay- 


| ment of the Debt, Informality or Falſehood: So that to ſecure himſelf, 


the ſecond Compriſer has good Right to ſeek an Infeſtment. 
The Lords found, that the Compoſition ſhould be allowed to the 
Second Compriſer, providing the ſamen with the Compoſition payed 
by the firſt Compriſer, do not both exceed a Years Rent; and it they 
did not, then to allow pro tauto. For they found, that all the Superior 
could have for Compriſings, were they never ſo many, was but one 
Years Rent. | 


XII. Steuarts againlt Abſtrafters of Multures. 3. January 1662. ee, 
ö FILY N 
nas, 


Frm Hal hin a A 


2 an Action for abſtracted Multures purſued by James and Robert Stuarts, N 
againſt the Heretors and Tenents of the Lands aſtricted to the Mill of 
Aberlemnoch, It was alledged for the Defenders, That there was no Aſtri- 
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ction ſhown, and that they were Infett in their Lands cum molendinis & mul. ; * 
turis, long before the Purſuers or their Authors their Infeftments in the Mill. 

It was Anſwered, That the Mill is a Mill of the King's Property: And the w 
1 Purſuer offered to prove, that he and his Authors have been in immemoria! 
iſt poſſeilion of the aſtricted Multures lybelled: So that i» _meleudino Regio, 


if Poſleilion ee ial 18. equiv alent to a legal Conſtitution of a 1 Thirlage, Wo 
ii l _ Law and Practique of this Nation, whateyer þe the Law in n other x 


| The Lords Repelled the Ailedgance. 


| It was alſo further alleged, That the Teinds ſhould not be aftricted b «1 3 
I 14;+79250, any ſuch Poeſſion ; becauſe Teinds being /eparatum jus from theStock, tho 
| 19H 14, Tenents have been in ule to carry their whole Grains i cm to the Mill, 1 
ar no 4during the time of Tacks, or otherways ; That could not prejudge the the II. We 
nn ar to draw his Teind, or 7 carry It away aſter ing of Tacks, or when 
ET ie. he had power other ways todo the famen : g that, unleſs the Litular Had 
Thirled the Teinds either by a Conſtitution, or that he and the Tenents 
had carried the Leilnds to the Mill eo zomine, and not contuſed[y 
with the Stock, without difftindtion of F: ele and Teind, they 
could not be thought I hirled, by neyer ſo long a Poſleflion. Is was an- 
ſwered, That there is eadem ratio in the Matter of Thirlage, as to chef 

fi Teinds and as to the Stock. I. was Replied, That there is dir verſa ratio, 
w in the Exception. i 
i The Lords Suſtained the Alledgance, and found Teinds Eree unleſs 

„ they ſuffer Fire and Water within the Lands of the Thirlage : They 

found allo, Horle-corn F rec, tor Sulientation of Horſes that Labour 


i | | the Ground. | 13 5 In praſentia. | 
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wa 46D crab arige Ne II. Grant againſt the Earl of Murray. 7. January I 662. 


Claret L£f*"\, 2 | 

Fes 1 He deceaſt Earl of Murray feus a piece of Land to the Laird of Crant ( 
[| Anno 1653. and Grant gives a Back-bond, That if the Earl ſhould, 
Y by Advice,think fit rather to have back the Feu, than that Grant ſhould . 
„ bruik it, he is obliged to Denude himſelf; the Earl always paying the Mo- M1 P! 
1 ney at Whitfunday thereaſter. The Earl dies before Whitſunday: And this tl 
* Earl, his Son, within Five or Six Days before his Service as Heir, offers ? C4 
( the Money to Grant, by way of Inſtrument, and purſues him to Denude 


1 W n It was alledzed, That the Bond was only Perſonal, in favours Ned | = 
[ the 


1. the late Earl, and not of his Heirs, and is ſtricti juris; and that this Earl 
FX was not Heir the time of the Offer, nor did he Conſign the Money. Iz 


he 1 was anſwered, That the Right to the Bond is Tranſmiſiible to the Heir, ſe- 
al ing he ſays not, That if the Earl being on Life, ſhould pay, &c. And ſo he 
% is obliged to Denude himſelf, in favours of the Earl s Heirs or Aﬀgneys. That 


this Earl, the time of the Offer, was appearand Heir, and within few Days 
XZ thereafter, Retoured: And the Offer was ſufficient, feing the Bond provided 
not the Conſignation of the Money, being als ſure in the Earls Hands, as 
53 any others. = | - | 
We The Lords Repelled the Alledgance. jos. gan, Doc i. fel. p. 77: 


- 


Of Council and Seſcion. 166 _ s 13 
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17 4 | | ; 1 5 7 E 3 | : 1 a 0 
ol NIV. Barclay againſt the Laird of Craigivar. 8. January 1662. 2 ho 06 
I, | > . | | 
i- IE A Nudrew Barclay purſues Craigivar, as Intromettor with his Father 8 


4 Lands wherein he died Inſeft, for payment of a Debt owing by his 
rater. I: was excepted, That, any Intromiſſion kt he had, was by ver- 
tue of a Compriſing deduced againſt him for his Fathers Debt, for which 
Decreet was obtained againſt him as charged to enter Heir to his Father; 
to which Compriſing the Defender had Right. It was anſwered, I hat the 
Defender being appearand Heir, and having Right to the legal Reverſion 
of the Compriſing deduced againſt himſelt, the Compriſing was not expi- 
red: And to acquire ſuch a Right, and poſſeſs thereby, imports ge/tionem 
pro hærede. 1 | 
The Lords found the Exception Relevant, notwithſtanding of the 
Anſu er; unleſs the Purſuer would alledge and prove, That he intro- 
metted with more than ſatisfied the Mom And found, fy 
he might als lawtully bu unexpired Compriſing, as a Wodſet. A. 
cot. Haley! by ab xxfart Fo Pl 1 + n 
XV. Breadie againſt Breadie. 10. January 1662. ' far 


6 


ky < Go! 


+: Ne Breadie procures the Gift of his Brother's Eſcheat, as an Adulterer;, 


8 vict in a Criminal Court for Adultery. It was Anſwered, and offered to be 
proven, That he ſatisfied the Kirk as an Adulterer, and took a Remiſſion 
therefore. Ii was Replyed, That no ſuch Church Satisſaction or Conteſſion 
could be equiyalent to a Conviction by an ALC, which only could make 
his Eſcheat to fall ; unleſs he had been denunced Reel, or declared Fugi- 
tive for not Compearance : Nor did the taking of a Remilliop import ſo 


if much; 


dubbevy. £1 Kat: 
5 e, 
ng aRomifi jon. 


and purſues a Declarator. It was alledged, That he was never con- 
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much; ſeing Men may take Remiſſons where there is no Ground. for a 
Criminal C de de ; and upl{cis he were purſued Criminally, and defen- 


ged himfeli Illion, and thereupon were Aſſgilaied, the SCCEPHINS | 


j ud rags alle af amagithat XVI. Aſburſt againſt Cumin, 

i a 7 Iliam Cuming Bailie of Glaſgow, is purſued by Henry Aſburſt Mer- 
is chant in London, for ſuffering Robert Gray Merchant to eſcape, be- 
| 1 ing taken with Caption, and was preſented to the Bailie by the Meſſenger 


i who took him, and required, by way of Inſtrument, to put him in Fir- 
| mance. It was anſwered,That the Bailie was only required at Ten a Clock 
* in the Night, when he was going to Bed: That the Bailie commanded 
i an Officer to wait upon the Meſſenger, and take the Rebel to Priſon, there 
being other two with him; but he did by ſpeed of Foot run away, leaving 
His Cloak behind him, before he went to the Priſon-houſe ; and that now4 


It was Replied, That the Bailie's Fault or Neglect, did render him Debitor 
Thi to the Purſuer: And the Rebels Incarceration cannot liberat him there-trom. 
„ Deu. The Lords, before Anſwer, ordained the Purſuer to condeſcend, 
0 . Whether the Rebel be in worſe Condition or not, the time of his In- 9 
bs carceration. ey fe, 


| | ; for * dior. bk l. Fairholme againſt Bißet. 14. January 1662. 
e L . | Fairbobnt, as Execiitor-creditor to Andrew Reid, purſues Mar- 
Wis fk „% garet Biſſet tor certain Merchant-ware intrometted with by her, be- 

i = 2 onging to the Defunct her Husband. Ir was excepted, That ihe intromet- 

th ted as Executrix-creditrix to her Husband, the ſamen Goods being in her 

Fi poſſeſſion the time of the Confirmation; And the Purſuer having done no 

h Diligence therefore, betcre her Confirmation, the ought to be preferred : 

3 Seing Confirmation and Poſſeſſion compleats a Right in her Perſon, with-f 

„ out tarther Execution, which a naked Conir: mation doth not in the Perſon 

| of the Purſuer. It was anſwered, That the firſt Confirmation, inthe Peron 4 

Ui of the Executor-creditor, gives ſuch a Right, that it excludes all ſecond 

Confirmations in the Point "of I Law, except at omiſſa;& non executa, where 


the principal Executor is dead. And albeit the Enz/iſb Judges, in whoſe 
time 


5 of a Remiſſ on — No wity, to make his Eſcheat fall. 1 . 
. Ihe Prad found the Alledgance Relevant, and Afſorſzied. . | 3 85 


the Rebel is re-taken and impriſoned, without any Prejudice to the Purſuer. , 4 


Ss AM) oO hd 


a 


f Of Council and Seſſion, 1662. - IF 
time both Teſtaments were Confirmed, did bring in part paſſu all Creditors, ; 
* who did Confirm within half a Year after the Defunct's Death, and that 
the Purſuer's Teſtament was within half a Year; yet this Excipient, by her 
Conſirmation, cannot have that benefit, far leſs can ſhe be preferred ; be- 
cauſe ſhe was not Confirmed till after the half Year was expired. If was 

7 Replied, That ihe was Confirmed within Nine Days after the half Year, 
and her Edict was ſerved within the half Lear. | 

TE The Lords Preferred the Purſuer. 


nb. 


2 BY 2 2 = / 
XVII. Strozan Murray againſt his Tutor. Wor vid vb. 


3 1 s | ONS e B a Tabor: 

eK 45 T* a Compt and Reckoning purſued by Murray of Strouan, againſt Mr. Fray fore 
d John Murray his Tutor. It was alle ged, That the Tutor could not NM. 

re be charged with greater Prices of Farme Victual, than the Candlemas Fiars 

a early. I was anſwered, That the Tutor conſumed moſt part of the 
Farms in his own Houſe and that tle moſt of the Gentlemen in that 

er. Country, are in we to keep up their Victual till Summer, and Lamas, 

x and gets far greater Prices than the Fiars, and the Fiars are ordinarly leſs 


than what is gotten for Victual in theſe Bounds. l was Replyed, That 
for what he ſpent in his Houſe, he was content to Compt for, at ſuch 
Prices as other Gentlemen received: But the Tutor to ſatisſy the Pupils 
LAnnualrent, was oft-times forced to ſell the Victual before it came off the 
Ground, or at Candlemaſs, for ready Money. PEO: $2 5 8 0 
I! be Lords ordained the Prices to be proven, as the Gentlemen 
there-about got for their Victual; reſerving the Modification after 
Conſideration of the Fiars, with the Prices to be proven. A 


XIX. Harper againſt Home, 15 January 1662. ape killa: Goth 


t- X h Guc ahvs., 
5 „ | | | \ | ES angt te en PETE 

Icol Harper purſues Colonel Home Brother to the deceaſt Ale He, u 
by | Home OfPlendergueſt, as behaving himſelf asHeirto him, and Succeſſor | 
_ to him 7itulo lucrativo; In ſ far as, he intrometts with the Mails and Duties 


of the Lands of Plendergueſt, wherein his ſaid Deceaſt Brother Died Inſeſt. 
It was alledged by the Deſender, That he Bruiked by a Right from William 
Home Ol Linthil, who was Infeſt in the Property by the ſaid Alexander. It 


3 was anſwered, and offered to be proven, That Listhils Right and Infefment 
7 was to the belioof of the Excipient ;, and ſo in the ſamè condition, as if the 


Right had been immediatly granted 20 the Excipicnt by his ſaid deceaſt 
2 | Brother; 
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Brother: In which Caſe, he would have neceſſarly been Succeſſor titulo | 
lucrativo. It was Duplyed, That tho Linthils Right was to the behoof of | | 
the Excipient ; yet it cannot infer againſt him, geſtionem pro herede, ſeing c 


i his Brother was legally Denuded.andt that Ge/tio imports animum adenndi, or * 
intromittendi pro hærede. Neither can a Right from a Mediate Perſon de- * 


ant 3 


1 rived to him, make him Succeſſor, titu/o lacrativo to his Brother: Becauſe, 1 
9 in our Law, ſuch a Succeſſion is only ſuſtained againſt a Perſon who is alio''l 
0 qui Succeſſurus, as he who præcipit hæreditatem: But, when a Right made * 
io to a Stranger, is derived to an appearent Heir, his raking thereof cannot be 
1 faid to be præceptio hæreditatis; the Heretage being in the perſon of him, WW 
* to whom he could not be Heir. / 
5 The Lords Aſloilzied the Defender from the Paſſive Titles; but ſound 
uh the Right made to the Defender, made him lyable to the Debt accord? 
| ing to his Intromill. one by. by-gain, and in time coming. nb gd) 
[ily by al; xy1v Ade 169 8. q miley Fu bd. n gel). N 
2 e RX. Glendoning againſt the Earl of Nithi{Qail, January 1662. 
A 1 
| * 8 7 Forge Glendoning purſues the Earl of Nithſdail, as law ſully Charged 1 
| bh - to enter Heir to his Father, for fulfilling his Fathers Bond. It was 
iy excepted, That the Earl was content to Renounce. Ir was anſwered, That 
0 he could not Renounce; becauſe he had given Bond to the Earl of Dirle- 
0 | toun, whereupon, to his own behoot, his Fathers Eſtate was ; Adjudged from = - 
0 him; to which Adjudication the Defender was aſſigned by Dirletoun, and 
18 he thereupon Infeft and in Poſſeſſion. Ir was Replyed, That the Defender te 
il might nevertheleſs Renounce ; becauſe nothing could hinder him but geo + 
0 pro hæretle, or ſome other Paſi ve I itle, which by the Law of Scotland, could _ 
„ make him Heir, or behaving himſelf as Heir Sc. But fo it is, That the 1 
granting of the foreſaid Bond, is not ſuch a Paſſive Title: But on the con- T 
* trair, implyesa direct Mind, that he intends not to be Heir to his Father, "I 
W but to enjoy his Eſtate /in. neulari titulo: And he is content it be declared, 1 
| That the Adjudication ſhall not prejudge his Fathers Creditors ; and offered, 5 
Fi that, notwithſtanding thereof, and of other Rights of Compriſir g/ acquir- re 
| ed by him, of his Fathers Eſtate, he ſhould be comptable for his intromiſ * 
g ſion, Fond for all Lands he has ſold, and other benefit he could make there- M fe 
. by, he being ſatisfied for what he had truely payed out therefore. It was qu 


Duplyed, That the Adjudication upon the Defenders own deed acquired by 2 
himſelf, was a frauduſent acquiſition of his Fathers Eſtate, and his intromiſ⸗ oh 


Gon and diſpoſing on his Fathers Lands by vertne thereol, Was equivalent; 
as 
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Of Council and F eſſion, 1662 T, 


2s if he had done the ſamen, by no Right at all, but as apparent Heir: And 


ulo | if ſuch Deeds ſhould be ſuſtained, never Man needed to be Heir, or to en- 
f of ter Heir to an Eſtate as Heir, which were molt abſurd, and ofdangerous 
ing WT conſequence. | 

rr The Lords found, that the Earl might Renounce, he being Compt- 
de- able to the Creditors for his Intromiſlion, and for what he has received 
ac; 5 as the Price of any Lands ſold or Wodſet by him, being the true 
40%, worth thereof; and that in time- coming, he ſhoald not aſcribe his 
ade 'V.X/xRight and Poſſeſſion to the ſaid Adjudication, Jutt prejudice of any 
be other Right of Adjudication, deduced againſt his Father, and acquired 
8 by him; he being always lyable for his Intromiſſions with the Farmes 
on to his Fathers Creditors ; he being firlt fatisfied of what he trucly pay- 
77 ed out for acquiring of the ſamen. Aud the Lords declared, That in 


time- coming, if appearand Heirs ſhould grant ſuch Bonds, whereupon 
Adjudication or Appriſing ſhould follow to their own behoof ; or that 
that the ſame at any time ſhould return to them, or to any perſon to 
their behoof; they ſhould be lyable to their Predeceſſors Debts, as be- 
having themſelves as Heirs: And thereupon an Act of Sederunt was 


made and publiſhed. Ay a£o lie ae Sart 16g. Dos o ler birꝰ od 
as : oY  aWgps + nodfaly previlea | 
7 XXI. The Relict of Dalgleiſh, againſt the Debitors of her Husband. | 

4 : He Laird of Logie gives a Bond to umquhile Walter Dalgleiſh, and 


Margaret Home his Spouſe in Liferent, and to their two Daugh- 
ters in Fie, ſor a Sum of Money; whereupon there is a Compriſing de- 
duced in favours of the Spouſe in Liferent, and the two Daughters in Fie, 
and they Infeſt. Thereaiter, the ſaid Walter Diſpones the ſaids Appriſed 
Lands, to certain of his Creditors, who are Infeft, and in Poſſeſſion: 
Theſaid Margaret Home, upon her Literent Right and Infeſtment, purſues 


5 for Mails and Duties. It was excepted, That the Purſuers Right is donatio 

, inter virum & uxorem, revocked by the Poſterior Diſpoſition, made to the 
5 Defenders. It was anſwered, That tle Deſuncts own Right, was but a Life- 
rent, the Fie being in the Perſon of the Daughters: Which Fie, as the 

- IF Father could not Revock nor could it be any ways quarrelled by the De- 

” | fenders, their Right being long Poſterior thereto : No more could they 

4 quarrel thePurſuersLiferent, which being but a mean and neceſſaryProviſion 

4 for her Aliment, ſhe not being otherways. provided by Contract of Mar- 

| riage ; It is not ſuch a Right, as could be Revocable by any ſecond Diſ- 

; — poſition 
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_ poſition granted to the Defenders, to whom the Fie and Property of the 
Lands were Diſponed, without mentioning, or reſerving her Liferent. 
The Lords Repelled the Alledgance in reſpect of the Anſwer. 


3 XXII. The Earl of Winton againſt Ramſay. 25. January, 1662. 
7 Y jury. | 
/SY£fumbh'e / Aris 
He Earl of Minton being Debitor to the Lady Semple his Daughter, in 
| a Sum of Money: She aſſigns the ſamen to umquhile Sir 
George Seton, who was one of the Tutors-Teſtamentars Nominat and 
Accepting to this Earl : And Sir George Transfers the ſaid Debt to Mr. 
James Ramſay of Fawſide, who purſues the Earl for payment. It was al- 
ledged by the Earl, That Sir George being one of his Tutors, Accepting, 
and Acting as Tutor, having acquired Right to a Debt due by his Pupil ; 
Law preſumes, that he has acquired the ſame with the Pupil's own Means 
or intuitu, that he was Debitor to his Pupil in alſe much; and conſequent- 


ly, that ab initio it was taken for his Pupils behoof: And the Excipient 


offered to pay the Sum to the Purſuer, he finding Caution to Refound pro 


tanto, if after Compt and Reckoning it ſhould be found, 'T hat Sir George 


being a Conjun& Tutor, ſkeuldbetound Debitor to the Excipient. [+ 
was anſwered, I hat though Sir George was Tutor, yet he was not Intromet- 
ter; the Viſcount of Ang ſtous being Intrometter, againſt whom the Earl 
had Action of Compt and Reckoning depending. It was Replyed, I hat 


though Sir George did not Intromet, but ſuffered X7»z/toun, or any of the reſt, . 


to Intrometty; yet by the Law, ſinguli tenenturl in ſolidum. 
The Lords ordained the Purſuer to find Caution to Refound. 


XXIII. Fer of Littledean againſt Pringle of Stitchel, Eodem die. 


ACmvin , : 
Ade Po „40 (and; as nen. 


IN. of Stitohel, from the Lands of Lurgzecraig, as a part and pertinent 
i) a ade the Lands of Nemhorn. Ii was n e That the ſaids Lands were a 


A » 


Ont ach in 
22 by M 


is ane pf uthors and Predeceſſors paſt Memorie : And which Lands of Purdies- 
ft en, Mill, were acquired by a number of Authors, who held the ſame of the 
12526ayHouſe of Borthwick, 'This Exception being admitted to Probation, there 
were Witneiies adduced, who proved, That the Defender, his Predeceſſors, 
and Authors, had poſſeſt the Lands paſt Forty Years, as part and 2 
did 

Aol. 


44s 


nent of Purdies Hill: But the Infettment produced by the Defender, 
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25 „ Narew Fer of Little. dean, purſues a Removing againſt Robert Pringle 


art and Pertinent of the Lands of Purdies Mill; and ſo Bruiked by him, his 
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there was ſufficient Probation ad victoriam cauſe; to wit, That the Lands g= 
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not prove the Lands to be holden of the Lord Borthwick, but of the Earl of 
Home. The time of the adviſeing of the Cauſe, It was alledged by the 
purſuer, That the Alledgance was not proven, viz. That part thereof bear- 
ing, That the Lands holds of the Houſe of Borthwick. It was anſwered, That 


were poſſeſt as part and pertinent of Purdies- Mill: And it was ſuperfluouſy@acz7; 
ly alledged, andnot profitable nor neceilar to be proven, of whom holden. 
It was Replyed, That the Purſuer finding the Alledgance fo ſtrong, and 
knowing that he could not prove the ſamen as it was conceived, he ſuffer- 
ed the ſamen to be admitted to the Defenders Probation ; whereas, if it had 
been otherways, he would have taken him away with a Reply, viz. That 
he would have offered him to have proven, That the Defenders Author, af- 
ter that he was Denuded of Purdzes-Mill, poſſeſt Lurgiecraig as Tenent to 
the Heretor of Neat horn: That there is a Muire proper to Nenthorn, in- 
terjected betwixt it and Purdies-Mill; that it lyes in a ſeveral Paroch ; and 
that the Purſuers Author acknowledged under his hand, That Lurgze- 
craig was a part of Nemtthorn. It was Duplyed, That this was Competent 
the time of Litiſconteſtation: And the Detender has fully proven, that 
Lurgiecraig has been poſſeſt paſt Memory, by the Heretors and Tenents of 
Purdies-Mill, as a part and pertinent thereof. 
The Lords having conſidered the Depoſitions, and having found, 

that they fully proved the Poſſeſſion as a Part and Pertinent paſt Forty 
| Years ; they Aſſoilizied the Defender ab hoc judicio poſſeſſorio; and yet 

in reſpect of the Reply, omitted ona fide, which the Lords thought 

not fit now to Diſcuſs poſt concluſionem in cauſa ; they reſerved Action 

of Declarator of Property to the Purſuer, and the Defenders Defences 

againſt the ſamen, as accords : And if the Purſuer pleaſed, gave him 

Liberty to turn his Removing into a Declarator. 

Angbahd, 


XXIV. Cuninghame againſt Tenents of Pomont. 25 January 1662. a e 7 
| ang lad affe 


S* James Cuninghame, Servitor to the Lord Chancellor, having a Bon e 
*. 


If Is; / 208; ] 


of the late Dutcheſs of Hamiltouns, whereby ſhe bound her ſelf, her- 
Heirs and Executors, to pay to him a Sum, at the firſt Term of Whitſundayz9 2 
or Martinmaſs after her Death : And for his Security, ſhe did afſign,him . 
' alle much of the readieſt of her Rents pertaining. or that ſhould pertain to 
her at her Deccaſe, as thould pay the ſamen. The ſaid Sir James did inti- 
mate the Aſſignation to her Tenents about the time of her Death, and cal- 
| "IM 


- 
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led them, and Mr. Dalmahoy her Husband for his Intereſt, for payment. 7: by 0 


—— ä — — ann — 


| was alledged,tor John Dalmahoy, That the Obligation incipit ab herede, and a 9 
the Sum of Money payable, not till after her Death, and conſequently the © 
Rents, which, the time of, and before her Death, did belong to her Hus. 
band jure mariti, and as dominus bonorum, cannot be made forthcoming fol- 
; - 


this Debt. It was anſwered, That the Obligation incipit a Debitore, by © 

which the has obliged her ſelf, her Heirs, and Executors: And though the 7 
Term had been 20 Years after her Death, yet cedit dies, it is a Debt upon 
her a die obligationis: And ſeing the Husband has no Right to the Wiſes 
Moveables orRents, but cam onerè debitorum, the Rents aſſigned (and which 
Aſlignation the Husband cannot quarrel, nor any Deed lawtully made by 
the Wife when ſhe was ſoluta )ought to be mace forthcoming to the Purſuer, 

The Lords Repelled the Alledgance. In preſentia 5 


- — 
. 


anl. Redict: XXV. Couper azainſt the Laird of Toſts, 1. February. 


N a Compt and Reckoning purſued at the Inſtance of 2 
Couper, Executrix to Steen Lady Tofts her Mothers Siſter, 
againſt the Laird of Tofts. It was alledged, That the Lady & 7ofis could 
> hHaveno Modification for her Aliment aſter her Husbands Death to, the next 
Term; becauſe her Deſunct Husband had a Family in the Merſs ( with 
ill ve Whom ſhe Hateremaifmd) till Whitſunday after his Death, who Died in 
; January before, ihe having remained all that time in Edinburgh. It was 
anſwered, That her Husband having Died in Edinburgh, and there being no 
Children betwixt them, ſhe might very well remain at Edinburgh: and for 
Entertainment, ſhe craved no more but what the Lords ſhould Modifie. 
TheLordsModified a proportion of what ſhe was provided to by her 


. 
SY; 


Contract of Marriage, which being 2000 Merks Yearly ; they made it 
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And it being alledged, That this 6c Merks ſhould be allowed to her in 
part of payment to her of the zoooMerk which was payable to her at the 
| Whitſunday after her Husbands Death. The Lords found, it ſhould not be 
= allowed,for at what time ſo- ever aLiterenter of anAnnualrentDies,theTerms, 
| Annualrent due aſter their Death, will not fall to the Liferenters Executors, 
| but to the Heir; and therefore they allowed the Maintenance till the firſt 

Terms payment of the ſaid Annualrent, who if ſhe had Died before the 


5 
We 
!. ono als ea et doe Rel ̃œé⁴v. eee ee i Cas oe © aol or IS 
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aid Term, her Executors Would not have gotten the Annualrent. 1 
VI. Eels 


5 


Of Council and Sefsion, 1662. NT 
Z Apt 
XXVI. Bells againſt Wilkie, 25 Janaaty 1662. , , tft) tot 
2 9 in ſerty j. 
Sobel, Griſel, and Dorothie Bells, Executors confirmed to umquhile 
Patrick Bell their Brother: Iſobel Dies before the ſaid Teſtament is Execute, - 
her Son James Wilkie is Executor confirmed to his Mother, and as Executor, 
obtains a Decreet before the Eng/iſh Judges, finding that he had Right ,,/ F 
to his Mothers Third of the Confirmed Teſtament ot his Mothers Brother. r, 
This Decreet by a review, is brought in Queſtion before the Lords upon 
this Ground of Iniquity, committed by the Engliſh Judges, That there is 
noRepreſentation in Moveables ; That the up-giving of an Inventar, and 
confirming an Executor, is only nudum oficium, which Dies with the Exe- \ 
cutor, and if there be moe Executors, it acereſſeth to the reſt, who, if they 
all Die, there is neceſſity of a Dative quoad non executa to the Defundt, 
and the Executrie Confirmed, is no-ways Tranſimiſſible by Affignation 
before Sentence ; and conſequently, not to any by way of Repreſentation. 
It was alledged, to have been the confirmed and conſtant tenet and cuſtonr; 2c» <+. 
that in ſuch Caſe there is no Repreſentation, but that the Goods als well as 
the Office accreſſeth, where the Teſtament is not Execute. It was 
anſwered, That the Difference is great betwixt Executors Confirmed being 
neareſt of Kin, and Executors Strangers to the Defunct, or who are not 
neareſt of Kin, as they have Natures Right, and the Legal Right compe- 
tent to them ; So, the confirming Dative, has the ſame to be 1n their Per- 
ſon als effectually as the ſerving of an Heir doth in the cafe of Heretable 
Bonds, and Heir-ſhip Moveables : And it were againſt all Reaſon, that 
the Calamity of one dying Executor having Natures Right fo eſtabliſhed in 
her perſon, thould prejudge her Children, when the delay of new Execntiotr y«/. 
doth not probably ly upon her, but upon other Impediments; and if hen 
Creditors ſhould in her time Arreſt any of the Executrie before Sentence, 
and ſhe in the mean time Die; It were alſo againſt Reaſon and Juſtice, that 
the Creditors ſhould be prejudged, ho as they may affect the Executrie 
before Sentence, ſo may the ſame executrie be tranſmitted by an Aſſigna- 
tion, if the Executor have Right as neareſt of Kin, which is more than 
nuclum officium, and our Law and Practique make nothing to the contrary. 
The Matter being fully and learnedly diſputed and ſeriouſly con- 
ſidered by the Lords; They found, That the Son had a Right to the 
Mothers Third, and that jus Repreſentationis had place where the Exc- 
gutor being neareſt of Kin Died, the Tellament nott;xecute ; and Pe- 
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| 1 1 Od. XVIII. Relif of Inglis paint the Earl of Murray. 
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one 2 Nell of umquhile Robert Inglis Merchant, being Creditrix by her 
Abl Contract of Marriage, confirmed Executrix to her Husband ; and in 


N the Inventar having given up a Debt, owing to him, by the Earl of Murray, 
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de nent ſome Marches betwixt them, wherein Mutual Probation was adduced: 


der, in a Sum of Money, aligned to him by Door Lighton, now Biſhop af | 
| Dumblane. It was anſwered, 1. Non relevat, unleſs the Aflignation had 
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" xX&VIL The Laird of Livingſtoun, againſt the Fewars of Falhouſe b : 
February 1662. 
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WIN CY; Hh a 
T klere being a an Action of Moleſtation purſued before the Sheriff of Lin- 


lithgow, betwixt the Laird ofLivingſtoun and the Fewars of Falhouſe, 


And it being proven for Livingſtoun, That his Author the Earl of Calax- 
der, and the Fewars, having ſubmitted the Cognition and Determination 
of the Marches to indifferent Arbiters ; They did ſet the March- Stones by 
conſent of the Parties, in reſpect whereof, — Sheriff decerned the March- 
Stones to be fixed and keeped, according to the former Determination: 
This Decreet being called in Queſtion, the Reaſons of Reduction w we, 
mainly theſe two. Firſt, There was nothing to verifie the Submiſſion, and 
it could not be proven but ſcripto. Secundo, The Lord Torphichen _—_” 
to the ſaids Fewars, was not called, and now he concurred in the Redu- | 4 
tion. To the firſt, Ir was anſwered. That betwixt N eighbours, the matter « 
of Marches might very well be determined by a verbal Reference to in- 
different Friends, and both Submiſſion and Determination might be proven 
rout de jure, without Write. To the ſecond, 7t was anſwered, That the 
uperior had no prejudice, and conſequently no Intereſt; and it the Pro- 
perty {ſhould fall in his hand by any Caſuality, a Decreet given againſt him, 
he not being Called, will not prejudge him. 
The Lords Aſſoilzied from the faids * in reſpect of the An- 
ſwers, which they found Relevant. 


J.ĩõ·ĩ ́ʒ˙æf./ ],, 


"ſhe gives power to Crawford to purſue the Earl tor payment. _ 
It was excepted, That the Defender ought to have Compenſation ; becauſe 4-1 
before the intenting of this Purſute, the Detunct, was Debitor to the Defen-* +7 4 


been intimat before the intenting of the Cauſe, to the Executors or Near- /Þ 
elbof Kin to the ſaid Robert Inglis. 2. Tho it had been intimat, yet it | 


could 
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could give no Ground of Compenſation; becauſe the Relict by her Con- 
tract was a priviledged Creditrix before any other ; and in prejudice of her ch) 
Priviledge, no Aſſignation could be granted or received, to take away that 
Preference from her, which the Law gave her. 
The Lords Repelled the Alledgance. 
3 „I. Rebiou- 
XXIX. Chalmers againſt Dalgerno. January 1662. 2 
ſ 


| te oof IE 7. 
Arjory Chalmers, as Executrix confirmed to Patrict Gray her Huſ- 4 
band, having purſued the deceaſt William Keith for payment of a 2 5 
Debt, ſhe recovered Sentence: And after his Death ſhe purſues Willians ot: 
Dalgarno, as Intrometter with his Goods, before the Engliſh Judges. In which 
Purſute it was alledged, That the Defender was Donator to the De- 
funct's Eſcheat, and ſo could not be conveened as Vitious Intrometter with 
the Defunct's Goods, his Goods, by the Rebellion, falling to the Fisk, and 
they were not his the time of his deceaſe. This Proceſs in a re- 
view, was de novo diſputed. It was alledged, That the Engliſh 
= Judges did wrong in finding the Alledgance Relevant, unleſs it had been al- 
ſo alledged and proven, That the Giſt was granted before the intenting of 
the Cauſe, ſeing the Defenders Intromiſſion being ab initio Vitious: And 
the Purſuer having intented Proceſs againſt him upon the. Paſſive Titles; 
Right acquired ex poſt facto, could take away the Jus, and Paſſive Title ac- 
qiuired to hap by his former Citation: And tiſd the Rebellion gave 7us to 
the King or his Donator, if the Gift had been timeouſly granted and decks 
red, or legal diligence done at the King or his Donator's inſtance; Vat there 
being no ſuch thing done, and the Detender being in culpa immiſcere ſe bonis/ 
that were in the Deſunct's poſſeſſion, his own Fault and Vice makes him 
liable. Likeas, an Arreſtment uſed of aRebel's Moveables will be unque- 
ſtionably preferred to the Donator by a Gitt after the Arreſtment : Yea, 
though the Gift were prior, unleſs it were cled with Poſſeſſion, or diligenc 
done by a general Declarator, before the Arreſtment, the Arreſtment wi 
be preferred. 4 05 445 4M 
The Lords Repelled the Alledgance, and found, That the ſubſe; 
quent Gift could not purge the preceeding Vitious Intromiſſion. | 
5 Lk 4. ad 
= XXX. Coupar againſt the Lairdof Toſts. January 1662. e 
1 wat quhile Dame Fean Steen, Lady Tofts, being infett in an Annual e 
| of 2000 Merks out of her Husband's Eſtate ; and ſhe having nom: 
nat Jean Coupar, her Siſter-daugliter, her Executrix, the {aid Jean purſi 


A 
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a Poinding of the Ground againſt this Tofts and the Tenents of the Ground, 
for payment ol the bygone Annualrents, reſting from the death of the ſaid 


deceaſt Tofts, to the death of his ſaid Relict; and alſo for an Aliment due 
to the Relict, betwixt her Husband's deceaſe, which was in February, and 


the Term offWhitſunday thereafter, which was the firſt Terms payment of the 
the Annualrent. It was alledged, There could be no Aliment: 1. Becauſe 
the Relict remained not in Familia till the Term, but by her ſelf lived at 
Edinburgh, the Family being in the Country. 2. If any Aliment ſhould 
be decerned to her, it ſhould deduce pro tanto of her Whitſundays Annual- 
rent. It was anſwered, to the Firſt, That her Husband having died at Edin- 
4urgh, and having no Children the Relict could care for, ſhe might lawful- 
ly remain at Edinburgh: And all the Aliment her Executrix craved, was a 
Proportion of the Annualrent provided to her by her Contract of Marriage. 
To the Second, it was Anſwered, That till the Term of Payment of the 


Annualrent, the Relict could not live perquire: And though a Liferenter 8 
of the Lands, dying before Whitſunday, will not get Aliment of the Mover 4 


ables till the Term of Payment of her Liferent, which poſſibly will not be 
| payable till Mertinmaſs, or betwixt Tule and Candlemaſs ; yet in this Caſe 
there is a vaſt diflerence, becauſe a Liferenter of Lands dying after 1Whitſun- 


| day betore Payment, at Mertinmaſs, or after Mertinmaſs ; her Executor will 


et an half Years Rent, ſhe dying before Mertinmaſs, and a whole Years 


Rent dying after Merrinmaſs, whatever the Term of Payment of her Rent 


be: Whereasa Liferenter of an Annualrent, dying betwixt Terms, at any 
time, her Executrix will get nothing of the Annualrent payable at the Term 


| thercaſtoe. 
The Lords decerned a Proportion ,not to be allowed in the ſubſe- 


quent Terms Annualrent, 


b. Mete NXXI. Adamſon againſt Ker. January 1662 
n def and, abr) Ge 5 | 


N the Declarator of Redemption, purſued by Patrick Adamſon againſt Mr. 
| Mark Aer; it was found, There was no neceſſity to produce the Rever 


ſion, being in a Contract betwixt the Defender and the Laird of Molmet, 
and which Contract was the Defenders own Evident,- and the Purſuer a 
Singular Succeſſor to Wolme?, who, notwithſtanding , did produce the time 


of the Order, and now does produce, an atteſted double under the hands of 


two Nottars, the principal Contract being,in the hands of one of the Clerks 
of Se.ſion for the time, and which the Purſuer could not command, and in 
| | 2D. ENV an 
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= Of Council and Seſcion. 1662. _ - - 
an other Proceſs betwixt Wilkie and Thomſon, Ihe ſame was found, 
tho there was not an atteſted double produced, the Purſuer being a ſingu- 
Nur Succellor, and 755 Defender having the Reverſion in his own hand. mn 
. afl, ae 22 | | | N 2 
/ 7 KXXIIL. McClellan againſt Buchanan, January 1662. 46 angel egy - 
| he) affer 1d 8 ohh - 
N a Suſpenſion purſued by David McClel/an againſt Arthur Buchanan; 
17 The Lords found, that Buchanan as Aſſigney to a Bond granted to his 
WK Cedent, and Regiſtrat after the Cedents Death, could not Charge there- 
upon, becauſe the Procuratory of Regiſtration, dies with the Dcath of the 
receiver, als well as of the granter. Ais ae e bv ad. df i, 7 39 Art yt gi, 
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1 Ws gan : 
XXXIIT. Lord White Hirt againſt Ednem. February 1662. "Slant 0 


9 | Dag, ( una 
8 He Lord Whitekirk, as having Right from the deceaſt Laird of Lug- roof 
1 ton to a Wodſet upon Ednem, containing a Reverſion and Back- 
tack. Ii was Excepted by Eduem, I hat Lugtoun the Cedent, was ſatisſied 

of a part of the ume, In fo far as, he did aſſign a Bond made to him, by the 
deceaſt Lady Ednem, in favours of one Trotter, with Warrandice from his 

7 own Deed : And notwithſtanding of the Afſignation and Warrandice, Lug- 


toun had Diſcharged the Old Lady Edvem of a part of the Sums which they 
= inſtantly verified, and that therefore this Wodfet ſhould be declared ſatisſi- 


> Rp? 


ed pro tanto. It was anſwered, 1. Contra ſingularem ſucceſſorem, a Perſonal 
Debt by way of Retention or Compenſation, cannot take away areal In- 
feſtment; which, without a valide Renunciation or Diſcharge, cannot fo 
denude the party Infeſt, as that a ſingular Succeſior may not acquire the 


Right thereof. 2. This ground of Compentation is not Liquid nor Con- 


5 58 


ſtant, ſeing it depends upon an Action of Warrandice againſt Lugtoun s 
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The Lords Repelled tlie Alledgance, in reſpect of the firſt Anſwer 
chiefly. 


XXXIV. Tenents of Muſewell againſt Ladies Tounger ane 45 509 Ha rand. 


A Beo(e) tn/Ort tn 
Elder thereof. February 1662. an berg — 


2. 


IN the double Poinding purſued by the Tenents of Muſewel, againſt tlie 
= 1 Old Lady and young Lady thereof, both of them being Infeſt in An- 
malrents furth of the Lands. And the Tenents and young Lady com- 
| | | | plaining 
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26 The Deciſions of the Lords IF 
plaining, that they were oppreſt by ſeveral Poindings ; and the young a 
Lady, w hen ihe came to Poind, ſhe was always debarred by the Old Lady. 1 
The Lords found, T hat unleſs the Old Lady ſh ould Poind within 
Twenty days afthr each Term of Payment _ of the Tenents 29: 
Dutie, the Young Lady ſhould Poind without any Impediment f t from od 
me Old! Lady. 85 9 


K ů —— 


3 


—— — —ñͤ—— 
— 


* 76 ne. NXXV. Floyd againſt the Duke of Lennox. 
15 "an den rf 77 neu nal te aro ca; 2 
| * 2 Proceſs purſued by one Floyd againſt the Duke of Lennox, 25 Heir 1 
Male to his Predecetior : The Lords found no necefiity to Call and 
Diſculs the Heir of Line, unlels it could be made appear, that the Heir of. 
Line hadany thing in Scotland to diſcuſs. 5 


J 
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1 War 22 WY OP * The Laird of Baſſindean, againſt Bells. n pol 10s | 
Forge Home of Baſſindean as Tackſman of the Teinds of the Paroches : 


oi Gordon and Woolſtruther, purines William and George Bell's, for . 
certain quantity of Teind Duties, whereot they have been in uſe of pay-. | „ 


S ment. It was alledged, Their Teinds are valued by a Decreet of Valuation, 5 
4 and that the; are obliged to pay no more, but according to the {aid Vain- 
ation. It was anſwered, That notwit kfanding of the Va Huation, they 


have been in ute of payment of a greater quantity, by the {pace of 10. or 
7. Years. I: was Repiyed, I bat voluntar uſe of payment, cannot e T4 
the payers me {urther than during their voluntar payment, ang cannot take 


away their Right e conſlitute_by the Deercet of Valuation, no more, than if | 5 
2 Valial ſhould for divers Ycazs,, pay a greater Feyw-dut ty 1 - 
— — 

contained in n his Infeftmer ent. 1 
The Lords found the Alledgance Relevant. 90 
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7% jon far REG XVII. Laird of Fairn y againſs- the Lord Melvil. F cbruary 1662 

minuherrth; pen - 

| 0. Sly, Zaloi "FT "He Laird of . having oped to 3M Lord MelvitkharMinor, the 
5 a enge 
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| Abena 


bY: Lands and Teinds of Pitlour, with Abſolute Warrandice; the Lord 


4 2 55 Meluil charges Fairny to warrand the Diſpoſition for 13 Bolls of Victua! 1 
— payed to the Miniſter for his Stipend, fince the Year 1646. It was allelj- 
geld by Fairny, That the Warrandice cannot be extended to Miniſters Sti- WM - 
Jetta unlels the Warrandice had per expreſſum carried the famen ; * 1 
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3 F ally ſeing, ſince the date of the Diſpoſition the Lord AMelvil has been ſtill 
in uſe to pay, the Miniſter, without ſeeking Relief till now: And Fairny 
offered to prove by Bogze, who was the Bargain-maker, and by the reſt of 
SH the Lord Melvil's Curators, That the Lands and Teinds were bought accor- 
ding to a Rental, which they payed over and above the Miniſter's Stipend. 
t was anſwered, That the Abſolute Warrandice was opponed per expreſſum 
2 {t down in the Diſpoſition, and that the Price of the Lands and Teinds 
| were equivalent thereto, being freed of the Miniſter's Stipend : And no Tu- 
tor, Curator, nor Wirneſs Oath, could be taken to take away Write. 
Ij)!be Lords, before Anſwer, ordained the Tutors and Curators Oaths 
to be taken. | LA 


S 


Maxweltoun, for payment of a Debt. Againſt which, It was alledged, 
Ju hat the Defender ſhould have Compenſation, becauſe the Defunct was re- 
= {ting him alſe much, by vertue of an Aſſignation made to him of certain 
| . Bonds owing to Alexander Douglaſs W riter, and others his Cedents. I. 
bas anſwered, That the Aſſignation being recovered after the Defunct's 
VDcath, it could not operat a total Compenſation, in prejudice of the reſt 
ol the Creditors, to whom the Executor is comptable: But all it could do, 
zs to put the Excipient in the condition of the Cedent ; that is, to come in 
pro rata with the reſt of the Creditors, to the exhauſting the Inventar. Ie 
was Replied, That the Defender had made a lawful Aflignation or Bargain 
with the Cedent, before the reſt of the Creditors had done any Diligence ; 
by which he might as lawtully Compenle, as if he had acquired the Aſſig- 
nation in the Defunct's Life. It was Duplied, That if it were lawlull for a 
W Dcbitor to take an Aſſignation, aiter this manner, after his Creditor's death, 
then any Debitor may defraud the moſt of the Creditors by Colluſion with 
ome, ſuch as he pleaſed, and agreeing in what Terms he thought fit. 

ihe Lords refuſed Compenſation, and ordained Maxweltoun by his 
Aſſignation to be only in the condition of the Cedent, it he had not 
alligned. 


Wee ne > JI [ w 


: 5 was alledged for the Fxecutors, I hat 
laxieltcun and his Cedents could never be heard to make uſe of the Aff g- 


d. And when it was debate, 
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XXXVIIL The Executors of Muſewell againſt Lourie of Maxweltoun.< lad 


3 He Executors of Douglaſs of Muſewel/ purſued Lowrie o 2 
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Thercaſter a Bill being given 19579 be heard in præſent ia, wluch was gran- 
1 


1q 
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1 C44: nation to be preferred to the reſt of the Creditors ; becauſe long before the Ws! 
„granting thereof, the Executors had conveened both rhe Cedent and Aſſig- 


4 
9 
1 
TY 


e mobwhey for accepting the Inventar amongſt them pro rata; atter which Cita- N 
tion, none of the Parties called, could prejudge others pendente lite. 


[ The Lords found this Relevant. | A 
1 G XXXIX. Viſcount of Stormonth-againſt the Creditors of Annandale, pl 
bald. Gn 1 | February 1662. = : I 
r e en el enn. f 
inne Y a Tailzie under the Great Seal, the Lordſhip of Scoon, upon the e. 
4 Do Exel ſignation of David Viſcount of Stormonth, was Reſigned in favours of 
17 the ſaid David and the Heirs Male of his Body; whitks failzieing, to Mungs 


1 Ari ob Sand the Heirs Male of his Body; whilks faiſzieing, to Audrem Lord Balvaird 


N And the Heirs Male of his Body; whilks failzieing, to Sir William Murrag 
. of Clearmont and the Heirs Male of his Body; „ hilks ſailzieing, to the 
1 neareſt Heirs Male of the Houſe of Balvaird: Upon this Proviſion, That it 
þ ſhould not be lawful to the ſaid Mungo, nor any other Perſon contained in 
[ the Tailzie, or their Heirs Male, to Violat or Diſſolye the ſaid Tailzie, or 
1 Piſpone of Wodſet the Eſtate, or any part thereof, orte do any deed where 
; by the ſame may be Evicted or Compriſed from them, without the ſpecial” 
4 Conſent of all the Perſons contained in the Tailzie, or their Heirs, being 


of perfect Age: And if any of the faids Perſons, or their Heirs, ſhould cor 
travcerr the ſaid Proviſion; T hat they ſhoufd loſs their Right and Title to“ 
the ſaid infeftment, and of all the Lands and others therein-contained %, 
facto, and the ſaid Charter and Infeftment, with all Right and Title thereof, 
Mould be Null and Expire, and their Right thereof ſhould accreſce and be- 
long to the next Heir of Tailzie who is immediatiy provided to ſucceed 
ftilzicing the Contraveener. Whereupon the Viſcount of Stormonth, who: 
4 now is, being Son and Heir to Andrew Lord Balvaird, having intented 
| Action of Declarator againſt the deceaſt Earl of Annandale, in his own time, 
—_ as he who contraveened the Clauſe, and againſt his Creditors, Compriſers 
of the Eitate of Scoon upon Debts owing by him; to hear and ſee it found, 


TIT 
N nc, 
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l That the Earl had amitted his Right, and confequently the Creditors Bonds 
, and Compriſings were Null: And that it ſhould be lawtul to the Purſuer to 
. enter to the ſaids Lands as Heir of Tailzie to Mungo Viſcount of 
1 Stormonth, or otherways: to the ſaid Earl. of Aunandale, free from payment 
l; ef his Debt; and that by a ſpecial Service to the ſaids Lands-only. It was' 


aledged, t. That Clauſas de non; alienando cum pacto de nou coutrabendo debituw 
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in prejudice eſpecially of a Third Party, a lawful Creditor Zona fide con- 
tracting, are no ways ſuſtainable in Law and Juſtice ; Seing the Creditor 
is not obliged to know the Qualifications and Conditions ot his Debitor's 
- Infeftments, unleſs publick Inhibition had been ſerved. 2. The Certifica- 
| tion contained in the Tailzie, annulls only the Controveeners Right, but 
not the Right made to the Party Creditor. 3. It appoints in caſe of Con- 
travention, theEſtate to pertain to the next Heir of Tailzie of the Contro- 
veener, and conſequently the Purſuer muſt be Heir to the Earl of Annandale, 
and ſo liable to his Debts and Deeds. It was anſwered, Thar Clauſes de non 
alienando were not prohibited by the Law; and Law reprobates no Tranſ- 
actions, unleſs prohibited: Yea, Claufes de non alienaudo are uſual in many 
Infeftments granted by Superiors to their Vaſſals, which, if controveened, 
makes the Lands return to the Superiors, without reſpec to Deeds or Debts 
done by the Vaſſal: And in all Waird-holdings, de jure ef, that the Vaſlal 
may not Diſpone without the Superior's Confent, but in the Caſes excep- 
ted by Law: And therefore the Condition de non alienando, in this Tailzie 
being lex talziæ & feudli, is real, and obligeth all that medle with the De- 
bitor to know the Condition and Points of his Infeftments with whom he 
contracts; And the Interdiction mentioned in his Right and Infeftment 
thereupon, is as publick as any Perſonal Interdiction or Inhibition what- 
ſomever. 2. The Clauſe appointing the Controveener s Right to be Null, 
and the Eſtate to belong to the next Heir, cannot be interpret cum effectu; 
that is, That the Eſtate thould pertain to him, aZſ/que onere of that which 


is the Subjet-matter of the Controvention, elſe Annandale might have . e 


down-right broken the Tailzie any ways he pleaſed, which is abſurd. And 
it belongs to the next Heir in reſpect of the real Interdiction; juſt as if the 
Eſtate of a Perſon interdicted, belongs torhis Heir, notwithſtanding of any 
Perſonal publiſhed Interdiction. 3. And if the Purſuer ſhall take the way 


to be ſerved in Special to this Eſtate, as Heir to the Earl of Annandale, lie 


may lawtully do it. And the Lords ought to declare, That it ſhould be free 
of the payment of his Debts and Sums, juſt as if he were to be Retoured' 
Heir to any Perſon, either Simply interdicted, or Partially interdicted ſrom- 
Alienation of fuch a part of his Eſtate : In which Caſe, if the Hcir ſhould: 
be only {ſerved Heir in Special to that part, and with. a Declaration, That 
the Heir intends not be Heir to any other thing, he would Reduce all 
Bonds and Deeds made by the Perſon interdicted, ſo far as the ſam em 
might aſſect that part of the Eſtate-. | 


The 
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The Matter being at great length Debated, from Law, Practique, 

and Reaſon ; The Lords Repelled the Alledgances, and found that the 

=_ Purſuer ſhould ſucceed to the Eſtate free of Aunandales Debts and Bur- 

dees, whether he was Heir of Tailzie to Aunaldale or Stormouth, or 

| to either of them, wherein he might take the moſt legal way as by 
Advice he ſhould think fit. 


1 #4 A {Rea Douglaſs of Morton, againſt the Tenents of XK inglaffe. 
3 be Ce many FA February 1662. 5 


eee Cn paz | 


q IX the Action of Mails and Duties purſued by Douglaſs of Mortoun, againſt 
; 1 the Tenents of Ainglaſſie; wherein, for Mortoun there was produced 
an Inſeftment of Annualrent granted by Familtoun of Kingleſſie to 
Hlamiltoun his ſecond Son, Author by Progreſs to Mortoun, 

with a Decreet of Poinding the Ground thereupon. It was ai/edged by the 
Creditors, Compriſers, I hat the Infettment and Decreet, could furniſh no 
Action or Intereſt in their prejudice, becauſe the Infeſtment was baſe, holden 
of the Granter, wherein the Annualrent was Suſpended during the Gran- 
ters Lifetime; whereas, long before the Term of Payment, and before any 
Decreet. could be eſſectually given thereupon for Poinding of the Ground, 
they were Infeit, holden of the Superiors. And if they had been Compear- 
and, they would have alledged, That no ſuch Decreet for Poinding the 
Ground, could have been granted, during Old Ainglaſſies Lite; ſeing the An- 
nualrent was only payable after his Death, and the Groynd only then 
- poindable therefore. It was anſwered, That thouglt che Ahn Ualrent was 
; Suſpended ; yet the Citation of the Tenents and Heretor, for poinding 
the Ground, and Decrcet following thereupon,made theDecreet ſo publick, 
that no Poſterior Injeitment whatſoever could be preferred thereto : And 
[though the Decreet was not to have preſent Execution, yet the Ground 
might be decerned Poindable: The Term of payment being firit come, and /;y 
by-gain, juſt when an Intettmeat of that Nature is granted for an Annual- 
rent pavable at the very next Term: The party inſeit, may raiſe his Sum- 
mons and obtain Decreet and Sentence before the Term. | 
The Lords Repelled the Alledgance, and preferred the Annualren- 

ter. | 


I. 
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XII. The Earl of Marſhal againſt Brag. June 1662. 4.1 2,7 O- 


7 He Earl of Marſhal obtains a Decreet in his own Court, againſt his 
. Tenent Charles Brag, for payment of a certain quantity of Farme, 

* which was Suſpended upon this Reaſon, That he ought to have Compen- 
{ation of a liquid Debt owing by the Earl to him. It was anſwered, That 
che Compenſation is not receivable poſt ſententiam by the Act of Parliament 
1592. I was Replied, That an Act of a Barron Court is not to be repute 
adi ſuch a Sentence as that Act meansby ; ſeing ſuch Sentences are only againſt 
2 Tenents for their Maſters Duties, wherein Defences conſiſting z jure, are 
proper to be diſpuxed, neither can Tenents have the benefit of Advocats 
in ſuch Courts. | | 


The Lords Suſtained the Compenſation by way of Suſpenſion. 
XLII. Baillie, againſt the Heir and Executor of Jamiſon. TE. ebend 


x15 of ang, 
Y a Minut of Contract, betwixt William Baillie and umquhile John fett , 
Jameſon, William is obliged to Diſpone a Tenement of Land to the 

ſaid Fohn, his Heirs and Aſſigneys: For which, Fohn- obliged himſelf, his 

Heirs and Executors, to pay to William 3300. Merks. The ſaid William 
purſues the Relict as Executrix, and the Heir of the faid umquhile John, for 
payment of the price. It was alledged by the Relict, That ſhe and her Child 
the Heir were willing to Pay the Money upon a Diſpoſition of the Land wy- 
to her in Liferent, and to the Heir in Fie : And the Reaſon why ſhe ſhould 
be Liferenter, is, That the price being the greateſt part of her Husbands 
Eſtate; and lying Moveable by him, ſhe would have had the third part 

thereof as Relict) If her Husband had not been obliged to pay the ſamen 
as the price of the Lands, Sher Liferent thereof is ſcarce a Recompence, for 
loſs of her third. Ii was anſwered, That the Alledgance is not Relevant 
hoc loco, but ſhe may Agere againſt the Heir. 


The Lords found the Alledgance not Relevant hoc. loco, and 
| inclined to think, That if ſhe were purſuing the Heir, ſhe ſhould e 
en a. Terce. of the Land, juſt as if her Husband had been infett” 


Furie 
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| o enen oy, fa Lin erb fta . 
e ee III. Purie againſt Lord Couper. June 1662. | 
2eme i ier fis. 5 
Wo * a Minut of Contract betwixt the Lord Couper and the Laird of Purze 
B Fotheringhame: Purie having a Right of Wodſet, and Compriſing of . 
certain Lands, pertaining to the Lord Balmerinoch. The Lord Couper tak- 72 
ing burden upon him, diſpones a parcel to Furie, and obliges himſelf to 
cauſe Balmerinoch diſpone with him, with Warrandice mentioned in the 1 
Minut. Couper being Charged upon the Minut, Suſpends upon this Rea- f 
ſon, That it is impreilable by him, to cauſe Balmerinoch Subſcribe, and he is 7 'Þ 
content preftare damnum S intereſſe. It was anſwered, That it is not a fact e 


impoſſible of it ſelf; and he being expreſly bound to it, he ought preciſexỹ  « 

to ſulfill it; eſpecially, ſeing Balmerinoch being his Brothers Son, he ought n 

to have conſidered his own difficulty in it. Likeas, Purie was content to , v 

take a Right from Couper himſelf, of the Lands, and real Warrandice out, »M n 

of his other Eſtate, in caſe of Eviction by Belmerinoch. & OC N 

i The Lords found, That Couper ſhould Diſpone, taking burden upon . b 
4 him for Balmerinoch, and ihould be obliged Perfonally to the Warran- d 
| dice mentioned in the Minute, as if Balmerinoch had Diſponed with = u 


NT NE. 
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him; and aſſigned a time to Couper to deal with Balmerinoch ior ſub- 7 

ſcribing the Diſpoſition, till which time, the Lords ſuperſeded the Ex- 

i tracting of their Decreet and Sentence. 1 

* } 1 Re ** 77 : t 3 ; ja | 

| 2 : N Fe. homſon againſt Mittrict. June 1662. 

0} R. John Thomſon purſues a Reduction of a Seaſine given to Milliam 

M*Kittrick, of certain Tenements in Dumfreis, upon the Act of Par- 

liament, That it was not given by one of the Bailies, nor by the Town- 

Clerk and Regiſtrat. It was anſivered, That the Seaſine was given in Anno 

1653. when the Kingdom was under the Power of the Eugliſbes, by Thomas 

M Biruie then holden and repute Proveſt, who then made cholſe of Robert 

Neuall Sheriff-clerk, who was not only Nottar to this Seafine, but to 15 

or 16 more, in reſpect James Cuninghame Town-clerk had not taken the 

Tender, conform to a publick Proclamation then emitted: And there is no 

1 neceſſity of Regiſtrating Sealines of Rurcow-lands. 

"i ü The Lords, in reſpe of the Time, found the Alledgance Relevant, 

S. li. That M Birnie was repute Provoſt for the time, who had made 

| ule ofthis Nottar as Town Clerk, not only in this, but in other caſes. ME 
This allo found in July 1606. | ) Bows 


_—_ 
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XLV. Bowis againſt Barclay of Johnſtoun. Beg v fv 1 
| | . on | 4 
45 Rn 6s 940-% 


0 = 1 ; A 
Bf Obert Bowis alledging, that Fohn Wood was Debitor to him in 2 88 


Duke © 


S871 : | 
9 of divers Months, and beiore any Poſſeſſion apprehended, Wood was de- 


* 


* eee 
1 2 5 1. 1. F . | Cn AP WY, lackoft Nos 
_ Here being an Adjudication purchaſt of certain Tenements in Leith, , 
2» and of the Heirſhip-Moveables, belonging to umquhile Fames John- 
tous in Leith, againſt Jſobel Fohnſtoun his Siſter, who had renunced to enonl:; 
be Heir to him. This Adjudication is aſſigned to James Wright Hat- maker, . 


*Z Husband to theſaid Zobel, who ſets the Lands to Alexander Comrie ; and 


. 


* 


1 ables within the Houſe ; Which, Alexander having poiteſt the Houſe and 
Goods divers Years, he did thereatter diſpone the Goods to John Butchart, 
= who medled there-with ; where-upon the ſaid James Wright purſued 

Butchart ſor the price of the Goods. It was alledged tor Butchart, hat he 

ought to be Aſloilzied, becauſe he had Right to the Goods: by a written 
3 Diſpolition from Cromrie, who as Owner, had poſſeſt the ſamen without 
payment of any Dutie therefore; and coniorm to the Dilpelition, the 


Pol: 
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ba as Tenent, enters to the Poſſeſſion thereof, and oi the Heirſuip-Move- 


0 ph - 


The Lords found the Alledgance and Reply Relevant. Gre pork a 452.. 


Goods were delivered to the Defender by way of Inſtrument, and he in. 


"Hi T he Decifrons of the Lords 
Poſſeſſion accordingly. It was Replied, That the Deſender cannot be hear- 
ed to ſay, that Comrie was Owner ; becauſe, the Goods were per expreſſum 
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| Adjudged from the appearand Heir of James Johnſtoun, who was in poſſeſlion 

„ thereof, and they extant within his dwelling Houfe : And Comrie cannot 

# fay that he was in Poſſeſſion thereof, otherways than a Tenent in the Houſe, _ 
F under James Wright, to whom, though he payed not Dutie expreſly for 8 
= the Goods; yet having taken the Houte from him for payment of Mail and 

| Dutie, and as eee ee entered to the Poſſeſſion of the Houſe where 
| the Goods were, and accordingly, having poſſeſt both Houſe and Goods, 
5 any po eſſion Comrie had, was the Purſuers Poſſeſſion, and confequently 7; 


„ 0 the Defenders Right, and pretended Poſſeſſion, cannot be reſpected. 
5 The Lords Repelled the Alledgance, in reſpect of the Anſwer or 
5 Reply. 


1 | 

* | * 5 

3 dg alle. XLVII. Wachope againſt Niddrie. July 1662. 

4 Diicxeh on - : | | 

ht ef (ov, WT He Laird of Niddrie writes a Letter to his Brother Milliam Wachope, 
1 1 ſome 24 Years ſince, Milliam being then in'S:ockbolme, and by 


{1 an unſubſcribed Poſt- ſcript, he ſays, that he had ſent him 5 Iib. 10 fl. Sterline, 4 

i and that he ſhould ſend him als much about Whitſunday; and if he did 6 
: . ; 28 | : SET 

4 behave himſelf no than he has done, he ſhould have als much u 

It ſo long as Niddrie lived: Whereupon, Villiam purſues hisBrother for payment) fe 


. of all Years by-gone, and in time- coming during the Lairds Liſe. Tt a 
4 was alledged. 1. The Poſt-ſcript is Null, being unſubſcribed. 2. The R 
it Poſt-ſcript bears, So long as the ſaid William ſhould behave himſelf no other- on 


10 s than be had done, which imports no Obligation, expreſly obliging p 
WT! Niddrie. Likeas, There was no other Obligation, or Cauſe obliging Nid. fo 
„ drie to it, this being only an expreſſion of Kindneſs to his Brother, which c. 
Wh Cannot tie him any jurther, but only according to Niddries own Diſcre- of 
. tion: And within two Years thereafter, or thereby, it is well known, P. 
5 that William came to Scotland, and by his Brothers help and Mediation, he lo 
i Married a Rich Widow, and got a great deal of Means: And William not R 
0 being then very able himſelf, Nzddrie became Cautioner for him in his f h. 
4 il Contract of Marriage for 10000 lib. So that the Poſt-ſeript being ud pol A 
1 licitat io, without any eaufe except Affection, not having any expreſs rc 
Wh - Obligment, and his Brother having ſhown him ſo much. Effectual Kind- in 
| meſs thereafter, by which he was put in ſo good à Condition, not. having, In 
"i Hadde ule of this Poſt-(cript for ſo long a time, till of late, the Defender ougnt | 
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f- to be Aſloilzied. It was anſwered, The Poſt-ſcript was opponed, which had 
w no other Qualification in it, but if the Purſuers hehaviour ſhould be no o- 


on ther than it was before, which his Brother had not reaſon to Queſtion, he be- 

ot ing conſtantly an Honeſt Man, and of late a Bailie of Edinburgh. 

le, 8 The Lords Suſtained the Alledgance Relevant, and reterred it to the 
or Defenders own Diſcretion and Determination, whether the Purſuers 

nd Carriage had been ſuch, as that he Merits from him the Sum lybel- 

re led, which if he thought not, they Aſſoilzied him. | 
is, 1VRobiou. 
ly  NEVYE Moafter of Gray againſt Burntfields. a5 85 "— 


. 994 5 
Olert Stewart, Provoſt of Linlithzow, in Anno 1624. gives EEE I oli 
WF. - Alexander Glen, for 151 lib. which was ailigned to wnquhile Wit 
iam Gray Merchant, and transferred by the Maſter of Gray, as his Execu-. 
tor to Stephen Bruntfield, who having purſued Robert betore the Engliſh 
X judges; There was a Defence proponed, viz. That Alexander Glen the 


4 
is 


Ye, © Creditor, being Debitor to umquhile Alexander Reid Goldi ſmith; the ſaid 
by Alexander Reid did Arreſt the faid Sum in the hands of the ſaid Robert Stew- 
ne, art, and thereupon recovered Sentence againſt him; the faid Alexander 


lid Glen being called, and that long before the Aſſignation made to the ſaid 
umquhile Wizam Gray, at leaſt after the Intimation ; whilk Defence was 
"Xt found Relevant. And now the ;faid Stephen Bruntfield raiſes a Reveiw, and 
alledges, he got wrong by Suſtaining the foreſaid Defence, and not being 
= Relevant, unleſs the Defender had alſo alledged payment; and that Sen- 
tence being obtained againſt the ſaid Robert Stewart, he ought to have Suſ- 
XZ pended upon Double-Poinding. It was anſwered, That the Detence was juſtly 
bound Relevant, and the Engliſb Judges did no wrong; becauſe, Glen being 
clearly Denuded by the ſaid Sentence recovered againſt him, at the inſtance 
of Reid, and the Defender conſiituteDebitor thereby, it clearly excludes _ 


gon Poſterior Right made by Glen; eſpecially confidering, that now after ſo 
he long time, the Defender has truely loſt his Diſcharge granted to him by 
10t BE Reid; and fo it were moſt unjuſt, he ſhonld be troubled by a Party who 
his has no Right: And though ottert-times, Sentences prior and poſterior, or 
ol- Allignations, are all Suſpended by the Debitor, againſt whom the ſame are 
cls WM recovered; yet, where the Sentence is not only recovered againſt the party | | 
d- in whoſe hands the Sum is arreſted, but alſo. againſt the Debitor for his | 
ng, | Intereſt ; There is, in this Caſe,no neceſſity of a double Poinding againſt | 
a perlon having Right from the Debitor poſt ſententiam. | 


F 2 The 


The Deciſions of the Lords 
The Lords Suſtained the Decreet, and found, that the Defence was 
not unjuitly ſuſtained. 2 


# . 

4 Hear * | | 6 
| 8 XLIX. Laird of Balnagouan againſt Dingwall. July 1662. F.-Y 
+ Co rtggay 2x Fculing i. i 2 8 . „ 

5 fi an Action of Removing, purſued at Balnagouar's inſtance againſt Rorie ] 
0 I Dinewall, upon a Giſt of ultimus Heres, and Infeſtment following there- > { 


upon. ihe Lords found, No Proceſs could be ſuſtained, unleſs the Gift 1 fy 


1 were declared: For though the Defunct had neither Heir, nor appearand 5/ 15 


. 
* 


Heir ; yet of necellity there thould be a Declarator, whereunto, at leaſt, 4 


A all Parties having intereſt ſhould be Cited at the Mercat Croſs in general; a 
| jult as to a Service as Heir, the Brie ve 1s 10 executed by Law. be 
Þ L. Mr. Patrick Weems againſt Parochiners of Laſwade. July 1662. ; 
1 1 min ifle anna | | | i 
| N a Proceſs betwixt Mr. Patrick Weems and the Parochiners of Laſwade ; = 
| || The Lords found, That a Miniſter dying on January,, the following 


# Year's Stipend is due to his Executors as annat. This being the Practice 


formerly, yet now being doubted, it was thus decided. S ad ic Fart. ge ” 


, {10M - | . 2 . | 
_ . LI. Lockhart againſt Nexnedy, July 1662. 1 
Wi — P g . : . ; S $ F 6 > $459. ? 4 We: 
PF. 2 -4 Cate N a Removing purſued at the inſtance of Alexander Fennedy againſt his 
ali Tenents, compeared James Lockhart, who alledged, There can be no 


os 
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Aug. Proceſs upon the Purſuer s Inſettment ; becauſe it being a Seaſine of Lands 
within the Town of Air, it ought to have been given by one of the Bailies 

and Town-clerk ; whereas it is given by the Sheri and Sherift-clerk, by a 
Commiſſion {rom the Engliſh Judges, who had no Power. 2. It is given" 
by a Precept of Clare conſtat; whereas it thould have been given upon a Re- 
tour, or upon a Cognition of {worn Neighbours. It was anſwered, That 
the time of this [nteftment there was no Magiſtracy in Air, nor Bailies, in 
regard they refuſed the Tender; and conſequently the Judges might very 
well Commiſſionate the Sheriffs. And as to the 2d. It was anſwered, That 
as the Bailies might have entered an appearand Heir by Heſp and Staple, WF 
without Service or Cognition, ſo as well by a Precept of Clare * 45 

| | O. xliv. 
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The Lords Repelled the Alledgances.. : 
TO L. Capes 
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LII. Claperton againſt the Lady Ednem. July 1662. Husen by A _ 
3 Mquhile John Edmiſtoun of Eduem gives a Penſion to Jean Stirling of 


— 


two Bolls Wheat, and ten Bolls Oats, payable yearly out of the 
Mains of Ednem, whereunto George Claperton her Son being Aſſigney, pur- 
ſues the Lady Ednem & the Tenents for payment, from Cropt 1647 to 1661 
incluſtue. It was alledged for the Lady, ſhe ſtands Infeft in the Mains, and 
by vertue of her Infeſtment, in poſſeſſion, continually ſince the Death of her 
Husband: And the Penſion is no real Right, eſpecially being granted by 
2 Laick, and whereupon never any Decreet followed againſt the Tenents. 


t was anſwered, That the Penſion was cled with Poſſeſſion by Payment made 
by herHusband in his time, and by the Defender her {elf for the Year 1647. 


Il was Replied, That the Penſion is but a Perſonal Obligement by which the 


Diefunct did oblige him and his Heirs to pay the ſame out of his Rents 6f 
the Mains; which Perſonal Obligement cannot carry a Real Right as an 
2” Infeftment ; and any Payment made by the Deſunct, was only for tuthlling, 
his Perſonal Obligement. Likeas, the Payment made by the Defender 
was as Executrix, for fulfilling her Husband's Obligement, out of his Move- 
2 ables, which cannot be a Ground to affect the Rents tliereſore. 


Ihe Lords found the Alledgance and Reply Relevant. 


1 


III. Teitchfeld againſt Pott. mg 


| | Doch 
Homas Eeitchfield, Engliſb-man, purſues Charles Polt in Kelſo for 47 
lib. Sterline, as the Price of two Hogſheads of Canary, and two Hogs- 
heads of French Wine, ſent by the ſaid Thomas to him, conform to his two 
miſſwe Letters to the Purſuer for that effect. It was alledged Abſolvitor: 


BhBecauſe the firſt miſlive Letter directed the Purſuer to ſend the beſt Canary 


and beſt French Wine, whereas it was offered to be proven, That the Canary 
was molt unſufficient, ſpoiled Malaga, and the French Wine was old ſpeild 
Claret ; and that the Defender did write to the Purſuer of the Inſufficiency 
thereof, and deſired them to be taken back by him. It was anſwered, That 


the Defender ſhould have, immediatly after his receipt thereof, ſent and in- 


timat the ſame to the Purſuer, and required him by way of Inſtrument to 
receive the ſame under Proteſtation; whereas on the contrary, he did, not- 
withſtanding, of his. Letter ſent to the Purſuer, Sell and Diſpoſe there-upon;; 
and after the teceiꝑt of the Mine, he by his ſecond Letter deſired the rh ol 


X > 
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ſuerito ſend him more. It was Replied, There was no neceſſity of a Not- 
rar and Inftrument, ſeing by the firit Letter he defired rhe Purſuer to ſend 
him ſpecial Good Wine; and by the other Letter he told him of the Inſuffi- 
cieney of the firſt: And tho' by a ſecond Letter he did write. for more, that 
FE etter was fent within a few Days after the firſt Wine came, at which time, 
being troubled with the Carriage, it was not ready to pierce ; nor could it 
be know n, whether it had been Good or Bad Wi ine, till aſter many Months, 
that the Purſuer had refuſed to take away the Wine: Neither did the De- 
fender Diſpoſe upon the Wines, till many Months after the Purſuer had re- 
fuſed to take away the Wine; and then he fold it at a fimall rate and avail, | 
te it thould altogether periſh. 
The Lords, before Anſwer, ordained the Purſter toakfries w genes. 
ſes, for proving the Sufficiency of the Wines when they were ſent 
from Leith. and that he fold of that fame Wine to others als ſuſficient, 


and for what Price. And ordained the Defender to adduce W irneſſes, | 5 


tor proving the Condition of the Wine when it came E For! Dune 
H elo, and hen it was Settled and Sold. e 


lebe hs a Compt wh Reckoning purſued bitbwi ixt Mr. John Murray 
whah's Tutor of Stormont, and the Viſcount hisPupil: The Tutor charged him 
ea 1c00 Merks, with the Annualrents thereof, whereunto he was aſſign- 20 
ed by Mr. Patrick Murray his Brother's Son, and which Mr. Patrick was in, 0 


ct feft in an Annualrent furth of the Lands for his Security. It was alledged, 
u ay. That the Tutor could not charge his Pupil with this Sum; becavfe by the 
Law Novel. 27. It is not lawful to a Tutor or Curator to take Aar gnattens ol 1 


or Rights of any thing belonging to his Pupil, v here ith he may Charge 
him: And the Reafon | 18, Becauſe if this ſhould be allowed, then a Tutor, } 
or Curator finding Bonds lying in his Pupils Charter Chiſt retired, may + 7 
Collude and take "Af gnations to ſatisfied Bonds, from the Crechiters, and 
ruine the Pupil. Likeas, this Aſſignation was granted without ayQnerous 
Cauſe, except 100, Merks: And it is not conſtant but there might have 
been a Diſcharge of this Debt in his Pupil's Charter Chiſt before the reco- 
very of the Afirznation. And farther, this Purſuer being alſo Tutor to the 
Defender's rather, by Contract betwixt tliem in his Majority, the Debt ou - 
ing by the Father was tlien given up to be gooo Merks, whereof this was 


no part. Likcas, the purſuer was in peſſima fide to take Aſligiation; be- 
+ cauſe . 
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47 Of Council and Seffiom, 1662. 39 
t- c eavſe the Debt was payable to Mr. Patrick and the Heirs of his Body, whilks 
d flaäailzieing to return to the Houſe: And in prejudice of the Family he ought 
i- not to have taken a Right to this Debt, whereunto his Pupil was to ſuccced 
it __ failzieing Heirs of Mr. Patricks Boay. It was anſwered, That the Civil 
e, law doth not bind Us: That there is nothing more ordinary, that when 

” Tutors and Curators advance Money of their own for payinent of their Mi- 
nors Debts, they take Aſſignations, and there- upon crave payment of what 


8. 34 8 » f 4 
they truely payed therefore: That the Aſſignation grants only the receipt 
>. > gf 100 Merks, for which, and for the Love and Favour Mr. Patrick car- 


«> 2 — 2 * . 
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, > ried to his Uncle, he did aſſign him to this Debt; with this Condition, 
2 That he being then to go out of the Country, if he ſhould return, his Uncle 


= owing to Mr. Patrick and another Brother; which Obkgement to Relieve, , 
is equivalent as if this Debt and Aſſgnation had been reſerved : And though 
y © the Debt was appointed to Return, failzieing the Heirs of Mr. Patrick's Body; 
that did not take from him the Power of Diſponing. It was Replied, That the 
4 al | Alledgance and ſeveral Members thereof were opponed ; and that Ey the 
_X faid Contract, the Tutor was diſcharged by his then Pupil, without making, 
/ a a particular Account, and that thereby got gratis a Diſcharge of the 
e Reverſion of the Lands of Couden, which his Fupit probably would not have 
8% done, if he had known of the Right he had taken to the ſaid Pebt: And 
ifit had been intended, that the ſaid Right ſhould have been reſerved intire, 
r the Tutor ſhould either have cauſed inſert a particular Reſervation thereof, 
y or ſhould have taken in his ownName a Bond ſrom the Laird therefore. It was 
d & anſwered, I hat the reaſon why the Tutor did not mention the Aſſignation 
s in the Contract, nor took not the Pupils Bond, was, Lecaufe Mr. Patrick 
e being out of the Country, might have returned, and in that Cafe, he was 
to be Reponed. # was Duplied, and offered to be proven, ']hat Me. 
e = Patrick was long before Dead, and Repute, and holden to be ſo in the 
= Country. ele | 


Cf. 7 ſhould be Comptable to him, and Repone him. So that in effect, it was 
t but a Tailzie and Proviſion of the Sum to him after Mr. Patrick's Death. 
t, © That there was no Preſumption that the Debt was payed, becauſe it was all 
Ss, Mir. Patrick's Portion, and due by a regiſtrat Infeſtment, which if it had 
o been payed, it would have been Renunced by a regilirat Renunciation :. 
Ihat in the Contract betwixt the Tutor and his firſt Fupil, there is a Clauſe: 
by whichthe Pupil is obliged in general, To Relieve the Tutor of all Debts 


8 The Lords found the Alledgance Relevant, the Fi pil provirg that 
. = Mr. #arriak was Dead the time cf. the Contract, aud repute to be fo 
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The Deciſions of the Lords 
by his Friends in the Country. Ratio, becauſe if he was alive, and 


thought to be ſo, the Debt was his own after his return, and the Tutors 
Right thereto, was in that Caſe not Effectual; but if he was not Dead, 


40 


Relieve, was not equivalent to a Reſervation. Likeas, they con- 
ceived, that the Tutors part was not fair, conſidering the Proviſion 
to return in favours of his own Pupil. 


e 2 
2755570 2 7 $9 LV. Hamiltoun againſt Hamiltoun. December 1662. 
V & + — 


Aae R. Thomas Hamiltoun Advocat, being Executor Creditor to umqullile 


e = : James Hamiltoun Mercl.ant, and having Licence, purſues Hugh 
Hamiltoun tor payment of a great Sum of Money, alledged due by him to 


je 


l to the Deſunct. It was alledged, 1. That by Back-bond it was declared, 
Pl that this Sum is not payable, unleſs Hugh Hamiltoun ſhould obtain Com- 


umquhile Patrick Mood, and that by vertue of, and upon an Aſſignation to 
the Defender, by the faid umquhile Fames, in and to an equivalent Sum ow- 
ing to him by the ſaid umquhile Patrick, where-unto he did aſſign the ſaid 
Hugh; Ita eſt, he has not obtained the ſaid Compenſationʒbut the Proceſs long 
ago, having been purſued againſt the ſaid Hugh, it is not as yet put 20 a 
Cloſe, nor do the Executors of Patrick Wood inſiſt, fo that Hugh is not 
in tuto. 2. Hugh oflered to pay what was owing to this Purſuer, and 
1 for which, he was decerned Executor, which he is holden to accept, ſeing 
its his intereſt by payment ceaſeth ; and that as yet there 1s no Teſtamenr 
1 confirmed, by which the purſuer may be obliged to do Diligence for any 
Inventar, or make the ſame furthcoming. If was anſwered to the firſt, That 


the Executors of Patrick Wood will: poſſibly never inſiſt, nor will Pa 


14 trick urge them to inſiſt: And the Purſuer was content to find Caution, to 
= refound cum omni cauſa, if he ſhould not obtain Compenſation, when he 
ſhould be purſued. To the 2d. The Purſuer was not obliged to accept of 

this Debt, ſeing he was content to confirm beiore Sentence. Likeas, he 

had a Right to the whole Moveables of the Defunct from Hamil- 

toun the Defuncts Siſter, and only nearelt of Kin. It was anſwered ut ſupra, 

and that the Siſter was Dead beiore Conſirmation, and conſequently the 


the Lords thought Mr. Patric ſhould have expreſt a Reſervation of it, 
or taken Security for it; and they thought the general Obligment to 


penſation for the like Sum owing to him by the Heirs and Executors of 7 
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Moveables in Law, belong to the next neareſt, and the Right made by the 


Siſter is void by her Death, in regard her on Right was never eſtabliſhed 
| 2 


Of Conncil and Seſcion. 166 2. 4r 


1d 1 in her perſon, nor in the perſon of any Executor, whom ſhe as neareſt of 


d, ©®qniverſal Legator, which being loſt, he has nowProcels, for proving the 


"un 


rs Ein could purſue. Likeas, Hugh Hamiltoun was by this Latter Will, left 


* 


t, | ; FT nor, de ending. 2 | | 1 | 3 
. Ds g The Lords found the Offer to pay the Debt Relevant; and that the 


Right from the Siſter was Void and Null by her Death. 


> 


| 7 |  Copingahon * 
LVI. Children of Wolmet againſt Moriſtoun. December 1662. & 


| Nobisd 


— 


1 
Trot OR * . — 
— 


8 * 


» Atrick Edmiſtoun of Carden,having Compriſed frem theLaird of Volmer 
8 the Reveriion of a Wodſet granted to James Loch, which the fad 


le Fames diſponed by Progreſs to Mr. Mark Ker of Moriſtoun. Upon this 
hb >= Compriſing, Carden uſes an Order of Redemption againſt Mr. Mark, and 
o = purſues a Declarator. It was alledged, no Declarator, becauſe no Con- 
i, ſignation, W s really made, but ſimulatly by Money taken up again, and 
1 ** now at laſt the Money ſhould be conſigned in the Clerks hands to be given 


of 7 upb+ the Defender. It was anſwered, the Money was truely Conligned, 
0 35 and whether taken up or not, it was nothing to the Defender, ſeing the 
— 7 Purſuer muſt be anſwerable for it. And now he offers the Eq 72 t, viz. 10 
d Tz compenſe that Money with a greater Sum pro tanto reſting/ ko the Purſuer 


g by vertue of a Right in his perſon, from the Children of Wolmer, Who HAN 
2 $ Scntence ſtanding at their Inſtance, againſt the Defender for a greater Sum. 
't It was Replied, That the foreſaid Sentence could be no ground of Compen- 


1608 : 3 8 3 | 
d ſation, becauſe it lyes under Queſtion and Review as pronunced by the Eu- 
g 3 gliſb Judges unjuſtly. . 
i | The Lords before Anſwer, ordained the Defender to repeat his 
y FFP". Reaſons of Review againſt the Reply of Compenſation or Reten- 
= tion. In preſentia. 
9 ; | f 2 + is 7 1 pb, 
3 LVII. Dick againſt Baillie. December 1662. 0: fe c he l= 
= HAH, 4 Saur 


S* Andrew Dick purſues James Baillie Compriſer of certain Lands in & Jin 4 
= i ) Orkney, pertaining to Sir Andrew, to hear and fee it found, that 
James was ſatisfied by his Intromitirons within the Legal, and produced 2 

» 7 Rentalaccording to certain Tacks ſet to the Tenents, where-with James 

e Z intrometted, or thould have intrometted, and be comptable conform to the 
c. 7 Tacks, he having medled at leaſt, with ſome of the Duties irom the i en- 
1 7 nents. It was anſwered, That if any Tacks were {ct to the J enents, they 
: | | Mere 


2 Dye Deciſiont of the Lords I 
were for ſuch Duties as the Tenents were not able to pay, and what he se 
Facto intrometted with, was all the Lands were worth, and payed before the 
Tacks ; at leaſt, if they had been forced to pay greater Duties, the Lands 
would have been caſten waſte. It was Replied, That a Compriſer onceæ 
medling with the Tenents, cannot give down of the Re ble by the | 


Tenents at the time of his Entry. * 
Ihe Lords ordained a Commiſſion to be direct to examine the Pay- 


ment made by the Tenents the Vears preceeding the Tacks, and what. 
Condition they were in the time of the Compriſers Entry, and whether? ; 
they might have been able to keep the Lands if they had been dilireſt, , Þ 
for the full Duties contained in the Tacks, and if the Lands could have 
been made Tenent-ſted if theſe Jenents had been removed. 
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e Ct in rk ou Fm. Nicol againſt Hope. 3 January 1663. 
be cl a | 


Zin om 71 45 . MN - 8 "7 I 
1 trick Nicol Merchant, as Heretor of the Lands of Eaſter Grantoun, 


Ie ic Pu an urſues a Declarator of Property, againſt Sir Alexander Hope Heretor 
= and Poſſeſſor of the Lands of Weſter Grantoun, and to hear and ſee him de- 
cerned to deſiſt from Moleſting the Purfuer in his Poſleſſion of the Lands 
Iybelled; and namely for demoliſhing that part of a Dike within theſe few 
Years built within the bounds of the Purſuers Lands. It was alledged, That 
there could be no Proceſs, becauſe all parties having Intereſt were not called, 3 
vi. The Heir of the Laird of Craighal, who ſtood laſt Infeſt in the Lands of N. 
Weſter Grantoun, the Defender not being Infeſt, It was anſwered, That then 
Defender bruiked the Lands as Heretable Poſleſſor. Likeas, by a Here 
table Diſpoſition, and Procuratory of Reſignation, the fame Lands were 
reſigned in favours of the Deiender, and his not Expeding an Infeſtment, 
could not in Law nor Reaſon put the Purſuer to Cite his Author who isMinor. 
„ The Lords Repelled the Alledgance in reſpect of the Anſwer. 
Ay rortmitat, 2 | | 
1 | LIX. Dumbar againit Graham, 8 January 1663. 
3 fun Otert Dumbar of Windieſheills, and Janet Baxter his Spouſe, being a- 
. Xx debted to Catharin Dumbar in a certain Sum, Catharin cauſed Arreſt 


. 


>. an other Sum, in the hands of William Ramſay as Debitor to the ſaid Janet 
Baxter and her ſaid Husband jure mariti; whereupon a Proceſs was in- - 
tented before the Lords of Council and Seſſion, for making the Sum Arreſt- 
ed furthcoming. After the firſt Arreſtment, diverſe Weeks, Robert Gra- 
ham Merchant Arreſts, and purſues a furthcoming betore the Bailies 5 
A 


and ſuch Conditions ſhould be holden pro non adjectis, as has been often 


anſwered, It was Conditional, if the Sum condeſcended on were not pun- 
. Qtually payed at Whitſunday 1661. the for ould ſtand _in force. 


It was Replied, That the Condition reſolved only in a Failzie, which the 
Defender might yet purge, conſidering eſpecially the time and ſcarcity of 


Of Council and Seſſion, 1663. 43 
and obtains Sentence, whereupon William Ramſay raiſes Suſpenſion of Mul- 
tiple-Poinding. It was alledged for the firlt Arreſter, That he ſhould be 
preferred notwithſtanding of the ſecondArreſtment andSentence, in regard of 
his prior Diligence, and that nothing done in the ſecond Proceſs could 
ejudge the firſt Arreſtment and Dependence of furthcoming thereupon, 
the fir{tArreſter having done what he could. | 
The Lords preterred the firſt Arreſter. 


|  Gondiihin: 
LX. Gordon againſt the Laird of Leyes. 8 January 1663. Ne, * 
| | | Puryinga S.. 
Ir Thomas Burnet of Leyes (now deceaſt) gives a Bond of 9000 Merke, 


2 
to Margaret Burnet his Daughter: Of which Bond, ſhe and John Gor- . 


kJ 

don of Brachlie her Spouſe, purſues Exhibition and Delivery againſt this 
Laird of Leyes, and Mr. Robert Burnet Advocat Haver. It was alledged, 
That the Bond is Conditional, that ſhe ſhould Marry with Conſent of the 
Laird of Leyes for the time; but ſo it is, that ſhe Married without Con- 
ſent of Leyes, or any of her Father's Friends. 2. That by an Agreement 
after the Marriage in Write, her Husband and Leyes condeſcended upon a 
leſſer Sum in ſatisſaction of the ſaid Bond, and ſo the Bond is innovat and 
taken away. It was anſwered to the Firſt, That Matrimonia ſunt libera, 


found, and that the firſt Bond is acknowledged by the ſecond Agreement. 
And as to the ſaid Agreement and Alledgance founded thereupon; It was 


Money, and that the ſaid Margaret had fo tar miſcarried againſt her Friends: 

And the Bond yas never a delivered Evident, but put in her Uncle's hand 

to be turth-coming to her, it ſhe ſhould carry a-right. | 

| The Lords found the ſecond Alledgance or Reply, Relevant: And 
that the Deiender might yet purge. 5 


1 
1 
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LXI. Campbel againſt Lady Ailchatton. 1 5. January 1663. e e 3 7 1 


1 

70 
"1 
1 


c CA F 

\ | Ajor William Campbel being infeſt in an Annualrent out of certain' B29 4 

| Lands belonging to the deceaſt Ninian Stewart of Kilchatton, pur- a; 277, 
ſues a Poinding of the Ground, and obtains Decreet, which is Suſpended 1th * 
IP =. againlt = 

W 


& 


L Herr 


The Deciſions of the Lords 


againſt him on the one part, and the Lady-liferentix of Ailchatton on the 


other part. It was alledged for the Relict, That ſhe is Infeft in the Proper- 


ty upon her Contract of Marriage, whereby ſhe was provided to the Lands 


by old X#i/chatton her Father-in-law, and her Husband; to whom and her, 


the Father- in- law was obliged to . Infeftment in Conjunct-fie, and ſhe 


is accordingly Infeft. It was An wered, That any Infeftment that ſhe and 
her Ausband had, it was only Baſe, to be holden of the Superior not Con- 


firmed ; whereas the Charger was Infeſt, and in Poſſeſſion, not only byg,; z 
upliſting his Annualrent, but by a Decreet for Poinding the Ground, which 4 F 


could not be prejudged by a not Confirmed Infeitment, being Null before 


the Con'irmation. It was Replied, Thar the Charger could not obtrude the 


Nullity of her Husband's and her Infeftment, ſeing her Husband was his 
own Author. Duplied, That the Charger had obtained a Confirmation of 
her Husband's Right ad hunc effectum allenarly to make his Inieftment of An- 
nualrent valid. Triplied, That the Confirmation of her Husband's Infeft- 
ment did Confirm hers alſo, notwithſtanding of any ſuch Clauſe. Quadry. 
plied, That the Confirmation being paſt only to ſecure the Charger, and 


on his ownExpenſes, actus agentis non operatur ultra ejus intentioaem; juſt as 12 
there had been aProcuratoryof Reſignation in favours of bothHusband & ife, 


and the Reſignation had been made only in favours of theHusband, and not 
the Wife. Anſwered, If it had been fo, the Infeſtment would have operat in 


favours of the Wife, as was found in the Caſe betwixt Eochinvar and the Relict 


of the Laird of Blazrquhan, wherein Reſignation being made and paſt, and 
Inſeftment there-upon in favours of Blairquhan and his Lady, nevertheleſs 
Seaſine was only given to the Laird and not to the Lady; the Lords never- 
theleſs found that the Seaſine was Profitable to the Lady. | 
| The Lords found the Relict's Infeſtment ſufficient againſt this Char- 
ger. And with-all, they conſidered what was not alledged for her, 

viz, That in favorem of a Relict's Inſeſtment upon her Contract of 
Marriage, for her Liferent Right, a Baſe Infeftment to be holden of 

the Superior not Confirmed, was ſufficient againſt a Singular Succeſ- 

{or, as has been formerly decided. FE 8 | 


| Hut houſe. II. Beg againſt the Laird of Carnock. 16 January 1663. 
43444. 1 = : 

| "rn UF Thomas Nicolſon of Carnock having granted Bond and Infeftment of An- 

| oY po nualrent for 4000 Merks, to Thomas Beg and his Spouſe, the longeſt 


7.5, Wer of them two in Conjunct-ſie, and to the Heirs or Bairns to be gotten 
7 + 1 ; betwixt: 


Ox p. 4 v. 
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V Council and Seſſion, 1663. 45 
betwixt them: Whilks failzieing, to two Bairns of a former Marriage 7Tho- 
mas and Margaret Begs, whereupon not only Thomas and his Wife, but the 
faids Thomas and Margaret are expreſly infeſt: Thomas and his Wife having, 
required and charged for the Money, Sir Thomas Suſpended upon this Rea- 
ſon, that he could not be in Security to pay to the Chargers, becauſe they 
could not give him a valid Diſcharge and Renunciation of the Infeſtment, 
without the two Bairns who ſtand infeft. It was Anſwered. That Thomas is 


4 only Fiar, and his Wife in Conjunct-fie with him, which Conjundt-fie, as 


to his Wife, reſolves only in a Liferent: Likeas, by the Clauſe of Regt” 
on, the Money is payable to him and her, and they have power to redeem; 


and if there were Bairns of that Marriage (the Infeſtment not being redee- 


. one thing, and the two Bairns of the former Marriage 


FIN ar 


| T. xcuy 


med ) after their Deceaſe, they behooved to be Heirs of Proviſion 
to their Father, in regard he died laſt Veſt and Seaſed as of Fie : And 
in this Cafe, Nomen Heredim & Liberorum of the rudy ao ſignifies 
ailziein 
Children of this Marriage) behooved alſo to be Heirs of Proviſion 5 
their Father: And the Seaſin given to the two Bairns ihil operatur, and 
is null, becauſe no Body can be Seaſed but the Fiar or Liferenter ;: 
and it ſignifies no more, then if a Seaſin were given to an Heir of Tailzie 
ſubſtirute in an Infeſtment, which would be null, feing no ſuch, Perſon cam 
be Seaſed, but upon a Retour, as Heir of Tailzie. 1 
The Lords found, that the Conjunct-ſie ſtands in the Man and Wife, 
and that the two Daughters were only Heirs of Proviſion Subſtitute. 
failzieing of the Heirs of the Marriage; and becauſe the two Bairns 
ere not called in this Suſpenſion, therefore Carnock raiſed a Double 
Poinding againſt them alſo, wherein the Father was preferred, there: 
being no Compearance for them; yet the Lords conſidered the Caſe, 
and decided in jure. | wif 7 


Ln ; al IC: 
LXII. Birch againſt Douglas. 14 January 1663. 30 55 — 


(Arab Birch Widow in London, Charges Catharin Douglas Relict of Tohin: | 
\ 3: Muire Merchant, for payment of a Sum of Money contained in a 


Bond granted by him and her to the Charger. She Suſpends upon this Rea FO 


ſon; That the Bond is not Obligatory, but Null, as | 
being granted by her ſtante Matrimonio, during which Vide Jan. 1665. 
time, no Wife cam validly bind her ſelf (though ſhe Fiſher againſt Ker. 
may Diſpone with: Conſent: of her Husband ) and if j 

| E& 


— — 
* — 


46 E. he Deciſions of the Lords 


ſhe do, the Bond is ip/o jure Null, whether it be judicially ratified by Oath 
or not: This Matter having never been decided before, was ordained te be 
heard In preſeutia,where itwas fully Debate among theAdvocats and among 
theLords themſelves, from the Civil Law, our Law, and Practique, and from 
the Conſequences: From the Civil Law, It _was Alledged, That a Woman 
might renunciare beneficio ſenatus conſulti velleiani made contra Interceſſiones 
* ans and oblige her ſelf notwithſtanding thereof, multo magis in this 
Caſe, where an Oath is interpoſed not to come in the contrar ot the Bond. 
From our Law and Practique, King James the 3ds. Parliament, its declared, 
That a Woman may not come in the contrar of her Oath: And hence it is, 
that in our Pra tique,Literenters or Heretors diſponing and ratifying judicjal- 
ly upon Oath, cannot queſtion their Deed done ſtante Matrimonio with con- 
ſent of their Husbands, nor can Minors by the Civil Law, nor by our Law/and 


Lovrere: raccique, Queſtion, their Deed being Ratified Jadicially with an Oath, 
4b That they 


hall not Quarrel, And the Conſequence of Perjury is dangerous, 
ſeing Oaths,ought to be keeped, uæ fine diſpendzo ſalutis æternæ ſervari poſ- 
ſunt. It was Anſwered, That Senatuſconſultum Velleianum has not place a- 
mong us, and it is general for all Women : This by our Law, is only in 
| favours of Wives, binding in their Husbands time,” who may be preſumed, 
ex metu reverentiali, to {ct their Hands to Bonds, not only to exhauſt - 
any Fortune of their own, but to involve themſelves in ſuch Bur- 
dens as they are never able to pay, and ſo ſhould be rendred Mi- 
ſerable, either for Fear, or for Reſpect to their Husbands : Nor is the 297 
Caſe of an Obligement, and of a Diſpoſition by a Wife, alike ; be- 
caufe a Woman, facilius inducitur, ſe obligare quam dare aut diſponere, 
and when ſhe gives and diſpones, it 1s no more than ſhe hath, but ſhe may 
bind for more than ſhe hath i infinitum: Hence it is, That if mHeretrix Wife, 
ſhould Diſpone with abſolut Warrandice, with conſent of her Hust and, tho 
the Diſpoſition be valid, yet the Obligation of Warrandice will be Null. . 
And further, an Oath adlibite to ſuch Diſpoſitions, renders not the ſame ' 
valid, as being invalid by our Law, without an Oath ; for Diſpoſitions made 
by Wives with conſent of their Husbands, are regalariter valid, unleſs they 
be quarelled ſuper vi & metu,whichis a legal ground to quarel all Diſpoſitions 
whatſomever, made by Men als well as Women; but becauſe, Women are 


4 


more eaſily to be induced to diſpone, than Men, & l/evior vis & metus is RX 


Relevant in Women than in Men: Therefore, to eſhew all Queſtion, the 
judicial Oath of the Wife is taken, that the was not Co- acted, to cut off all 


ground of Queſtion whatſomever: And tho a Minor hen fie binds with 
24 i »v My Tn oe Conſent 


j 


57% 


t. 


D. IN the foreſaid Proceſs purſued by Major Campbel, compeared Hugh Fas” Shop 
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Conſent of Curators, judicially {wearing not to Revock, ſhould not be re- 
ſtored; the Reaſon is, becauſe the Bond of a Minor, with Conſent of his 
' Curators is not ſo jure Null, but eget ſemper reſtitutione in integrum ſuper 
capite Minoris @tatis & Izfionis, and mult be intented intra annos utiles; but 
by our Law, the Wifes Bond, is ipſe jure Null, without neceſſity of Revo- 
cation or Reſtitution, and ſhe, is in the caſe of a Minor binding, having Cura- 
tors, without their Conſent, or of Pupil-binding, whoſe Bonds are % 
jure Null, and cannot be made valid by any fuch Oath. Likeas, there be 
many caſes, expreſly in the Civil Law, wherein, without Queſtion, the 
Adhibition of an Oath renders not the Deed valid, and many other Caſes 
diſputed among the Doctors; and Oaths indeed ought to be keeped, and it 
will be ſo judged i» Foro Cæli;but ſome Oaths are not tobe Authorized by 
Civil Judicatories, who are to look tothe Advantage of Civil Societies, a 
the Publick Civil Intereſt, ſuch as this, in the Caſe of Married Wives in 
General: And therefore, all that the Civil Judge can do, is to leave the, 
Swearer to God and his own Conſcience. | 1 
The Lords Repelled the Alledgance, and ſound the Bond Null, not- 
withſtanding of the Oath. In præſentia 


b. ET | YM -/ - in 24, . 

LNI. ; Campbel againſt the Lady Kilchattan. 16. January 1663s FAY f 
ning: i 

miltoun Baillie of Edinburgh, and Al/ggdged, that he ought to be prelerred 29 | 
becauſe he Compriſed againſt Ailchattan, and upon hisCompriſing is Infeſt, i 


holding of the King as Superior, before the Major's Confirmation. It was 
Anſwered, That Kilchattan being only Infeft by a baſe Infeſtment to be holden 


j 
| 
, 


I] 
, 
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of the Superior and not confirmed; the Compriſing could Compriſe no more 


but the Perſonal Right ſtanding in Ailchattan's Perſon, the Infeſtment be- 


ing in-valid till Confirmation; and the Infeſtment upon the Compriſing 


ſignifies nothing, till Kilchattan's Infeitment be confirmed; and therefore | 

the Majors Infeftment of Annualrent being Anterior to the Compriſing, 

the ſubſequent Confirmation, makes the Infeſtment preterable. ' 

The ds Repelled the Alledgance. & peſo vr le mayor. In præſentia 
EN x | 


LXII. ” The Earl of Roxburgh againſt Kinneir Miniſter. V.Rgbiu . 
16 January 1663, Cn > 


M* Andrew Kinneir Miniſter at Calderslear in Anno 1650 obtains Ne ers 2 


1 


Decreet of Locality, againſt his Farochioners, and namely 2006 R 


\ 


J1 
4 
| 
| 
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as The Decifuons of the Lords 
the Earl of Roxburgh, for his Lands of Auchniounſelhil and Mil-Lurn-head, 
which are burdened with a Locality, far above their Proportion of Rent ; 
the Decreet was Suſpended in the Engliſbes time, upon thisReaſon, That the 
Earl was neither Called, nor Compearing, and the Decreet was given to his 
very great prejudice; the Exgliſp Judges nevertheleſs, found the “Letters order- 
ly proceeded ; the Earl intents a Review upon the fame Reaſon. It was 
Alledged, That the Decreets of the Commiſſion for Plantation, &c. were 
declared to be Decreets of Parliament, and the Tenent of the Land was 
Cited. It was Anſwered, That in all Judicators whatſomever, Decreets a7. 
ainſt Parties, muſt be given upon Citation, otherways they are Null, and 
this Nullity is receiveable before the Judge Ordinary; and the Citing of a 
Tenent, is not ſufficient where the Maſter is moſt concerned. 
The Lords found the Decreet Null, and Reduced. 


Kemuchion . | | | 
R f ah l LN Eliot againſt Riddel. 16 January 1663. V Rebiau. 
£ HAHA 5 | | 


* SHCllald Eliot of Medleſtaid, Wadſet his Lands to John Riddel of Muiſe- 
5 H, for a Sum of Money, under Reverſion, and with a Clauſe irri- 
tant, bearing, That if preciſely,at the Term,the Money ſhould not be pay- 
ed, in that Caſe, the Reverſion to be Null ; whereupon a Declarator is ob- 
tained for not payment, before the Engliſh Judges. There is a Reduction pur- 
ſued of this Decreet, upon this Ground, That he was not Compearing in 
this Decreet; and tho in the Minutes of Proceſs he was marked Com- 
pearing by his Procurator, to whom a Day was Aſſigned for Purging the 
Failzie, yet at that time he could not compear,becaule he was lying Bedfaſt: ;, , 
And it were againſt Reaſon, that the Defender, by his Calamity, ſhoul : 
be under ſuch Diſadvantage, the Lands being near double worth the Money /i 
The Lords found the Reaſon of Reduction Relevant, in reſpect of 
the Condition of the Purſuer for the time, by Sickneſs, and of the 
exorbitant Advantage the Defender would have, if the Decreet ſhould | 


ſtand. 


| far, LXV The Earl of Calendar againſt Ruſſel. 17 January 1663. 


5 7 8 4 
S Lon, 


F a Procels purſued by the Earl of Calendar againſt Thomas Ruſſel, It 
was found, That a Vailals Son being inteft, holding of the Superior, 3 
reſerving the Father's Liferent,the Son is not obliged to keep the Superiors 


Pollock 


Head Courts, during the Fathers Lifetime. 


z. 
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chafed. The faid Fohn being Debitor in a Bond of 1000 lib. to Arthur Fi ſu i nen. 
_ Pollock, who charged Chriſtian Anderſon to enter Heir to her Father William, $0007 al 
2575 4 debitum to hi 1 =; 1 
ur 


Father John, in fo far as the Land was thereafter xp to his Father in % 1 
TLiferent, and to his Son in Fie: And therefore the {aid Arthur having pur - 


as, it was offered to be proven, per teſtes omni exceptione majores, that the 


| Liferenter muſt be preſumed to be purchaſer. 
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LXVL Pollock againſt Anderſon. 4 ee 14h 


3 | Pau cyafor 
He deceaft John Anderſon, by his fecond Contract of Marriage, 8850 frat 
blliged to provide his. Conqueſt to the Heirs of that Marriage: And E @ fey" 
he conquefts a Room to himfelf in Liferent, and William the eldeſt Son of 8 of 
the firſt Marriage inFie; whereupon they are both infeft by Charter and-Sea- f e 0 
Howine from the Marquis of Douglas, from whom the Land was pur- „ I 


who was Succellor #itulo lucrativo poſt contrad 


ſized. the faid Chriſtian ut ſupra. It was Alledged, That William the ord 74 
was not Succeflor titulo lucrativo to his Father, becauſe the Charter grants. = 
the Receipt of the Price from his Son; and the reaſon why the Father was; 
Lifrenter was, becauſe he had a prior rental ſtanding in his Perſon, who 
conform to the Charter payed the Few Duty to the Marques Superior.Like- 


Son did de facto pay the Price. It was Anſwered, That the Father being 


The Lords found, the Alledgeance Relevant, notwithſtanding 
of the Reply. 
And it being Proven, both by the Charter and famous Witneſſes, that 
the Son being Major payed the Money. © © © | 
They Afloilzied the Defender from the Paſſive Title. 


And becauſe it was alledged, That the Seaſine was given by Father to the 
Son only propriis manibus, without an adminicle though confirmed by the 
Marques, The Original Charter being in the firſt place given to the Father 
Heritably, and in the ſame Charter mention being made of a Reſignation 
made by the Father in favours of himſelf in Liferent and his Son in-Fie, for 
Sums of Money payed tothe Superior by the Son, which Reſignation was 
not ſhowen. \ We ” 

| The Lords nevertheleſs ſuſtained the Infeftment, cled with th 

ber Seven Years Poſſeſſion, reſerving Action of Reduction as ac- 
cords of the Lax. Fi £875 618 rand 
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l Aut: We | . 
WOW 675 XVII. Stewart againit Sprewel 2 1 January 1663. 
_ +47 aan uy” 

n 
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R James Stewart a Perſon alledged to be Idiot or Fatuous, 
4 and Robert Stewart Provoſt. of Linlithgow, as he who has 
| obtained a Gift of Curatory to him paſt in Exchequer, purſues Mr. 
f John Sprewel for payment of a Debt owing to the Idiot. It was Aledged, No 
| . Proceſs, unleſs the Idiot were declared by a ſworn Inqueſt, upon a Brieve 
lit out of the Chancery, and that the Purſuer Robert were alſo declared neareſt 
ö Agnat, and a Perſon fit to Adminiſtrat; and any Gift he has purchaſed is peri- 
1 culo impetrantis. It was Anſwered, 'That the Alledgance is founded ſuper 
. jure tertiz and is not competent to the Defender, whom the Purſuer is con- 
| tent to fechre by ſufficient Caution. 2. Tho the neareſt Agnat were com- 


pearing, n the Defence, yet it were not proper to him, unleſs he n 45 fe. 


would offer to purſue a Breive, and obtain the Idiot declared, and himſelf to” 5+ Þ + 


be neareſt Agnat, according to the Order of the Brieve of Idiotry ; and it . 
is molt lawtul for the King to grant a Gift, when the parties intereſted will High 
1 not, nor do not purſue their Intereſt; Yea, it is neceſſar it ſhould be ſo, 

| | leaſt furious Perſons and Idiots be left deſtitute of Governours. dl 

| The Lords ſuſtained the Proceſs, the Purſuer finding Caution to 


C 


nn . 


make the Sum furthcoming, Suit prejudice always to the neareſt Agnat 
to ſerve, in which Caſe, this Gift is to expire; this they did the ra- 


5 ther, that divers of their Number did declare upon their certain Know- : 
1 ledge he was turn d Idiot & rei ſuæ minime providus, which if they had | 
4 not declared, the Lords would have cauſed produce him before them 
| | ſelves, and examined him whether he had been ſo or not. 

# | W 1 | 3 | . 

J 8 , LXVI. The Earl of Home againſt the Earl of Lothian. 

1 T- iglis EL Ec | 


hg frrulien 158 


F *Here being anExcambion betwixt the Earl of Homes Predeceſſor, and 


l Sir John Aer of Hirſel,of the Abbacy of Fedburgh, with the Lands of 
| Hirſel; and the ſaid Lands being diſtreſt by a Poinding of the Ground, pur- 
ſued at the inſtance of Ker, and Mr. John Bruce her Spouſe againſt: 
tlie E. and his Tenents : The E. purſues the E. of Lothian, to hear and ſr? 
it foand and declared, that he may have Recourle againſt the Lordſhip — 

Fedburgh pro tanto, efeirand to the Diſtreſs. It was alledged, No Recourle, 
becauſe no Diltrels by a Sentence. It was Anſwered, That the A 


2 ; 
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of a Proceſs is a Dif res, wherein, if the Earl of Lothian ſhall compear and ob- 
tain Abſolvitor to the Earl of Home, the Decreet ot Recourſe will evaniſh. 


The Lords ſuſtained Proceſs, ſuperceeding Execution againſt the 
the Lordſhip of Jedburgh, till the Earl of Home, or his W Wenn 


be diſtreſt by a Sentence. | | 
LX. Zeaman againſt Oliphant 21 Fannary 16 63. th Z 5 


u 


Here bein g a Proceſs purſued at the inſtance of William Zeaman Adee Lend, 

cat, againſt Mr. Patrick Oliphant Advocat, for the Mails and Duties 
of the Lands of Newtoun. It was alledged, That the Defender ſhould be A(- 
ſoilzied, becauſe he bruiked theLands 550 ift & Infeftment of forfaulture un- 
der the Gteat Seal, through being of Sir James Oliphant declared fugitive 

in a Criminal Court, or denunced Rebel, not only for Matricide, having 

killed his Mother, but for Murder under T ruſt, having killed her under Truſt. 

It was Anſwered, That by the Act of Parliament againſt Parricide, the Para 2 
. ricide's Heretable Eſtate is declared to pertain to the Collateral and next /F 9 
Heir, excluding only himſelf and his Heirs i» Linea Recta. 2. Though 
Murder under Truſt was lybelled,yet it was not proven, nor was the Parri- 
cide Cited to compear betore the Juſtices under any higher pain than the 
pain of Horning, and not under the pain of Treaſon, and only his Move- 
ables by the Act of Adjournal werelordained to be Eſcheat ; and therefore 
his Heretable Eſtate could not fall, nor belong to the King g by any ſuch 
Determination or Act of the Juſtice Court, and the Infeftment” under the 
Great Seal is obtained periculo impetrantis. 

The Lords Repelled the Alledgance in reſpect of the Anſu So Is 2 


fenor of att; 
ach, . 


Lizabeth * Daughter and Executrix to Mr. David: her Father, 
makes an Aſſignation to Robert Mein Mearchant, of certain Debts, 
Lo hereupon the ſaid Robert raiſed Proceſs beſore the Commiſſars, and the 
in Aſſignation was thereafter loſt. This Aſſignation was made by Elizabeth, 
with conſent of Allan Feith her Husband ; and the Tenor thereof i is, by 2 
Summons, craved to be proven and made up; the Purſuer having produ- 
ced divers Adminicles. It was Alledged for the Laird of Niddrie, wo had 
Right ſrom John Anderſon, Brother to Elizabeth, and who had; Right from 
ery L hat caſus * fonis muſt not 112 be lybelled, but ſpecially condeſcend; 
5 
_— 


Wl. 
St. 


bit 


IX. Mein againſt Nidarie. 


Ts 
4. 
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thereaſter granted, it was upon Truſt alſo, it being ordinary to intruſt 


Writes, not knowing.how-or where. 


52 Me Deriſſant of the Lors 
ed on, and made probable; becauſe it is offered to be proven, That there 
was a Factory granted by the ſaid Eliſabeth to this Purſuer, and upon which 
Factory he did purſue, and obtain payment from fome of the Debitors to the 
ſaid Elizabeth's behoof, and upon 1 ruſt; and if any ſuch Aſſignation was 


Friends with ſuch Aſſ gnations, and to the Granters to keep them beſide 
them, or in their own proper Power though intimate; and this Purſuer can- 
not ſay, nor can he make it appear, that ever he gave Money for this Aſ- 
ſignatlen, nor that ever it was in his Cuſtody as his own Evident: And 
therefore, unleſs caſus of his amiſſionf thereof, be condefcended upon, there 
can be no Procefs. It was Anſwered, I hat caſus amiſſtonis can in very few 
caſes be condeſcended upon, far leſs proven; Men oſten- times tining their 

The Lords found that in the Caſe of ſuch a Perfonal Writ, whereu- 
pon nothing followed but Intimation, and the intenting of an Action, 
and upen Conſideration of many other Circumſtances, 'Caſus amiſſto- 


ard of violent Profits. It was Anſwered, that the Reafon was not Relevant; 
becauſe the Suſpender might have defended himfelf againſt the Warning, in 
reſpect the Charger (Setter of the Sub- rack) was not warned: For though 
he had no Tack, or that his Tack had been expired; yet ſeeing he was in 
Poffeſſion by ſetting of a Sub-tack, and having payed Duty by himſelf or 
Sub-tacks-men, he bruiked per tacitam Relocatronew. It was Replyed, That 
the Earl of Loudon had no neceffity to warn the faid John Kirkland, ſince 
de neither had Right, nor was in Natural Poſſeſſion, the Maſter of the 
ground being only obliged to warn the Poſleſſor, unleſs the Poſſeſſor _ as. 

| 12 


Maſter, if he had been warned; and Tacit Relocation 1s not in the cafewhere 


away. 


with this Condition, ſhe being then Minor, if at her Majority ſhe-ſhould 


cation at her Majority, ſhe and Alexander Hay her Husband charges Mr. 


Charger did revock, yet after her Majority and Revocation, ſhe and her 
 Husband has homologat the Bargain, in ſo far as ſhe and her Husband,hay- 


received a part of the ſaid rooo Merks. It was Anſwered, That Me does 
2 
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Tenent to another Maſter who has Infeſtment, or has from the Purſuer 2 
Tack ſtanding for Terms yet to run, or ſuch a Right as might deſendi tlie 


the Tacks-man is not in Poſſeſſion, and though it were, yet the Maſter uſing 
Warning againſt the Poſſeſſor, the preſumption of tacit Relocation is taken 


The Lordsfound the Reaſon of Suſpenſion Relevant, and ſuſpended 


the Letters fmpliciter. 3 
| LXXII. Rires againſt Rires, Jauuary, 1663. _ 7 e , he | 
| | 44 ; 5 Rect Fef ers fo 
Dy Coutract betwixt Mary Rires and Mr. William Rires, the faid 5 5 
for the Sum of 1000 Merks Diſpones to the ſaid Mr William aRight 
of Wodfet, which the had of the Lands of Strat hodie, from the houſe of CUrze, 


revock the Contract, in that Caſe Mr. William ſhould put her in her own 
Place, ſhe paying to him 1000 Merks. Upon this Contract and her Revo- 


William, who ſuſpends upon diverſe Reaſons, namely, That albeit the 


ing fitted Accompts with him, they have acknowledged themſelves to have 


not ſubſcribe the Accompts, and her Husbands Deed cannot prejudge her 
of her Heretage, to which he. has nd Right butjuggHaritz.. 2do. Nor can it 
reach him, becauſè the Money was not received auimo homologandi: But there 
being a Submiſſion ſtanding betwixt them, he took a Bond of Borrowed 
Money for the Sum. * 


The Lords having conſidered the Accompt, which expreſly bears 
a Receipt of a part of roooMerks, and only ſubſcribed by her Husband, 
they found it an Homologation of the Bargain, ſo far as might take a- 
way the Husband's Right quocunque nomine, butt prejudice oi the Wiſes 
Heretable Right, if the were not denuded otherways. The like the 
Lords found this ſame Seſſion. Straiton againſt Frazer and Forbes in 
the caſe of an Heretable Sum belonging to the Wife before in Legacy 
by her Predeceſſor, and homologat by her Husband | 


a. 


. 
2 138 5 LXXII. Laird of Dairſey againſ Hay, January, 1653. 
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args LXNIV. Laird of Skermorlie againſt Brown, January, 1663. 
ents 


garet Hay his Spoule in Literent, and to the Children of the Marri- 
in tie, for rooo lib. whereupon Infettment follows. Margaret with 


: Conſent of her Children and their Curators purſues for payment. It was Al. 
edged, That the Relict is only Liferenter, and the Bairns not Infeſt; So that g. 


a Renunciation cannot be granted till ſome be Infeſt as Fiars. It was An- 


ſwered, That the Conception of the Bond being in Favours of the Bairns as 


Fiars, they with the Mother may well renunce; and it is againſt Form, 
that the Parents being but Liferenters, the Bairns can be inſeſt as Heirs to a 


Liferenter.z/t was Duplyed, That tho the Bond was conceived in favours ofthe 
longeſt liver of the two Parents; yet ſeeing the Children are nor Infeft, nor 


can be Infeſt under the general Name of Children, and Children might have 


failed, and may fail to be more or fewer of the Marriage, as Providence 
diſpoſeth; it is juſt alike, as if the Bond had been conceived in favours of 
the Heirs of the Marriage; but with this Difference, That if it had been in 
favours of the Heirs, the Right of Sonſhip would have been preferred. Now, 
if it had been ſo conceived, no queſtion the Heirs of the Marriage would 
have been Infeſt as Heirs to their Father, conſequently the Bairns, "whether 
Sons or Daughters, or both, muſt be ſerved as Heirs of Proviſion to the Fa- 


ther: And in this Caſe the Word Liſerent muſt reſolve in a Conjund-fie. 


D. The Lords found that the Bairns ſhould be Intelt as Heirs of Proviſi- 


on to their F ather, and Renunce. 


a IR Robert Aenne of Skermorlie and John Brown being Compriſers of 
the Eſtate of Fordel, They to eſchew Queſtions and Proceſſes betwixt 
themſelves, did enter in Agreement; and before the Lords Tarbat and Stair 


did agree, ThatSir Robert houldDiſpone to ꝓohn his Compriſing, being the firſt, 
for Payment making of a conſiderable part of the Sums therein contained, at 
two Terms, and that in ſo far as may concern the ſaidsLands of Fordel, the reſt 
of the Eſtate, and the Compriſing thereof, to be Reſerved to ee for 
ſecurity of the remnant Sams contained in his Appriſing. According to 


this verbal Agreement, beſore and after the firſt Term of Payment, the ſaid 
John Brown writes leveral miſhve Letters ro Skermorly, ſhewing him the Dif- 
: ; liculty 
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ficulty to get Money, but that he was uſing his beſt Endeavours; ofers him 
readily to del wer a part, and to give him Security for the reſt; and ſays in 
his Letter, That he was not to paſs from any thing agreed upon ketwixt 
them; beſides that, he had received the Keys and the Poſſeſſion of the Houle, 
and had fettled with the Biſhop of Duxkeld for the Feu Duties, whereupon 
a; IR + -Skermorly purſues John, to hold Bargain, and to compleat it in Write. I: 
5% was Alledged, That before Bargains be ended in Write, which of neceſſity 

- muſt have Write, or are appointed to have Write, Locus eff pœnitentiæ. 
And the Defender upon reaſonable Conſiderations, paſſes from his Bargain, 
being content that Skermorly may enjoy the Benefit of his firſt Compriſing 
as accords, &c. It was Anſwered, That where a Party is obliged by Write, 
or by ſubſcribed Articles, condefcends to make a Bargain, or where res nou 
eſt integra; in either of theſeCaſes pænitentia has no Place. Z7raeft, The De- 
fender has obliged himſelf by Write: In fo iar as he declares by his Letter, 
he is not to pals from any thing agreed upon, which is as if he ſaid I ſhalt 
end the Bargain agreed upon, and as much as if Articles had been ſub-- 
ſcribed for making a Bargain. Neither is res integra, in reſpect of the Tra- 
dition of the Keys and Poſſefsion of the Houſe, and of John fatisfying the 
Superior, as to the Feu Duties. It was Replyed, That theſe Words in the 
Letters, He i not to paſs, import no Obligation, but an Expreſsion of his 
Intention at that time, and that he did not then intend to paſs from it, 
which cannot take away his Liberty before ſubferibing of Writes. And it 
were unreaſonable, that the Defender ſhould be tyed to a Bargain where 
the Purſuer is not, who may reſile or not reſile, tho the Defender had a Pur- 
poſe to hold it: And as to the receiving of the Keys and paying of the Feu- 
Duties, it can import nothing, but that then he intended to hold Bargain, 
and which Keys he might receive to try what Accommodation he might 
have, in caſe the Bargain were ended, and he might have payed the Feu- 
duties as a Compriſer, where the Purſuer has no Prejudice. There were 
diverſe Practiques alledged for the Defender, namely Anno 1646, betwixt 
Lochtor and Mr. William Moir, which did not every way holc. 
The Lords Aſſoilzied, and found that the Defender had locum peni- 
tentiæ, me maxime contradicente. | | 


T have known it often found, where one of the Parties bound himſelf by & 
Minute, and the other not ; The other diverſe years after, has recovered the 
Minute out of the bands of a third Party haver, and has cauſed the Subſcriber 
Fulfill the ſame, though till then he did never declare his Minde, whether hewould. 
hold Bargain or not. | 
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LXXV. Stirling aint the Laird of Ottar. 


n 2 85 Smale 

2 Marriage betwixt umquhile Archibald Campbel of Ottar* 

and Anna Stirling; the Lands are provided to theHeirs Male of the 

con Marriage, and if there be but one Daughter, ſhe is provided to 6000 M. 

F, „ 14payable by Ottar's otherHeir Male when the thould be fit for Marriage, and 

| an occaſion ſhould offer: Fhere being but only oneDaughter of that Marriage, 
whom the Mother hath Alimented fince the Husbands death in Auno 16511. 
The Mother purſues this Ottar, Brother and Heir Male to the faid deceaft 
Archibald, for the Daughters Aliment ſince the ſaid Year, and the Daugh- --. 
ter purſues for payment of the ſaid 6000 Merks. Againſt the Aliment it was 
Alledged, There is none due de pacto, by the Contract of Marriage, nor by 
Law, and the Mother mult be preſumed to have Alimented her Daughter 
ex affettu naturali. It was Anſwered, That there was upon the Father, 
if he had been alive, a NaturalObligation to maintain his Daughter; So his 

* Heiy ſucceeding to his Fortune, is obliged Naturally to that fame duty: 

+ And the Mother is not preſumed ex ſuo to Aliment her Daughter where 
there is a Natural Obligation lying upon an other, who has whereupon to 
diſcharge that Obligation abundantly ; andthough,according to the uſual 
form, the Writer has neglected in the Contract, a Chuſe for Aliment- 
ing the Daughter; yet ſeing Nature obligeth to the Thing, and there is 
an Eſtate whereupon to do it, the Judge ought to decern accordingly. To 
the other part of the Libell It was Alledged, That the Term of payment of |Þ 
the Tocher comes not till the occaſion of a Marriage offer, and the Sum 
returns back failzieing of her by deceaſe without Heirs of her Body. It was | 
Anſwered, That the Daughter was now Marriageable, and ſo long as the a 
Money were in the power of the Uncle, it would be an impediment of 
Matches to her; whereas, if tie Money were out of his Hands, and ſecured to þ 
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be farthcoming, occaſions would offer, wherein the Defender has no preſu- | 
dice, ſince the Law will oblige him either to pay Annualrent for the Tocher |, 
or to grant an Aliment equivalent; and the Purſuer is content to find Cau- 


tion to make the Money furthcoming, to fuch as it fhall be found to belong a 
to, failzieing the Purſuers Daughter. SY | 
© The Lords ſound the Aliment due to the Mother, and decerned he | 
Defender to pay the Principal Sum upon Caution wt ſupra, — 


LXXVI 


Ii was Found, That the fine was not Exorbitant in regard of the Fault; and 


Dies, having a Child, and thereafter both Child and Father Dies, and Mr. 7 2 
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| | | FE =o Comps me. 
IXXVI. Graham againſt Clark and Roſs. Jauuam 16631 2 4:62:50, 
FN a Proceſs betwixt Graham, Compriſer of the Lands of Newark, and 
Fohn Clark, and Fohn Roſs Compriſers alſo; There being a Compriſing 
ed Anno 1651. whereupon there id Infeſtment, though the Act of Parlia- 4 2 
ment appoints all Compriſipgs led within Year and Day after the firſt ef- e, 
fectual Compriſing, to come in pari paſſu, being led ſince the firſt day of 
%, January 1652. Vet, ſeing the Compriſing led in Anno 1651. turns to the 
Nature of a Compriſing ot the Legal Reverſion of the firſt effectual Compriſ- 
ing led Anno 1652. It is in the ad caſe, as if it had been deduced im- 
mediatly thereafter. | 359 
| The Lords therefore brought in that Compriſing, as if it had been 


deduced Anne 1662. I. ci. | 
LXXVI. Bailie of the Regality of Glaſgow, againſt Bogle: , 25 4 


1 28 January 1663. "Meu, 
IN a Suſpenſion raiſed at the inſtance of John Bogle and William Mader, a- feed 
1 gainit the Bailie of the Regality of Gla/gow,ot a Decreet, whereby the ſaid . te 
Bailie had fined them in 100 J. for a Riot committed in the Kirk on Sunday. 


that the Bailie of the Regality might lawtully fine for that Sum, as well as 
any other Judicatory whatfomever. 


| nu oa ia þ 
LXXVIIL Forſyth againſt Moriſon. 31. January 1663. "Lie 
: | | 3, ar = 

D Contract of Marriage betwixt James Moriſon and Agnes Forſyth : He prota .Y 
| is obliged to imploy 80co Merks to them and the Bairns of the "4 
arriage ; Providing, that if it ſhall happen Agnes to die before her Hus-&; , 
band, having no Bairns on Life, James is obliged to refound rooo J. of her 2 
ſ 


Tocher to her or her Executor in Satisfaction of his Moveables; and which? 


TA 
| - 2 | 
/. Proviſion, ſhe for her and them, accepts in Satisfaction foreſaid. Agnes 158. AM 
Fames Forſyth Brother and Executor confirmed to his Siſter Agnes, purſues ® | 
Achibald Moriſon as Executor to his Brother James, for a third of Fames's | 
Moveables, there being Bairns of a former Marriage. It was Alledged, 
The Purſuer could not have a third, becauſe his Siſter had accept- 
ed 1000 lib. in Contentation, Sc. It was Anſwered, The Clauſe 
was Conditional, in caſe there ſhould be no Bairns. Replied, 


1 Though 


9 
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yet the intention of the Parties & quoffd actum eſt certainly has been, whether 
Bairns or not, becauſe, her intereſt in hisMoveables,was more favourable, hav- 
ing no Bairns, than having Bairns ; and therefore, the Clauſe limiting her in 
cale of no Bairns, ſhould multo magis limit her, having Bairns; The Senſe 
of which Clauſe ought to be extended ex preſunptiva voluntate contrahenti- 
um, though the words be omitted by the Writer: For which alſo, certain 
paſſages were adduced irom the Civil Law in the Matter of ns inſtitutione 


Though the words of the Condition / only in cafe there be ſhould no Bairns, 


and Subſtitution of Heirs Vulgar and Pupullar. Daplied, That Conditions 
in Contracts are /?ritti juris.ſecus,in ultimis voluntatibus, that the words were 
clear, without Ambiguity, that the Caſe was favourable for the Relict's Exe- 


cutor, ſeing ſhe was craving no more than what the Law would have given 
her, if the Contract had not been; "That nothing could take from her the 
beneſit of the Law, but her own expreſs Paction, and no pretended Tacit 
Preſumption could do it;and yet, againſt thatPreſumption it may be thought, 


and not improbably, that ſhe intended leſs to her felt, having no Children, 


than having Children ; Becauſe, having Children, it may be thought, ſhe 
was careful to have the larger Portion for their Proivſion. 2. It was Alledg- 
ed Abſolvitor for the whole, becauſe there was a Son living after the Mo- 
ther, who, if he had been confirmed Executor, her Third would have ap- 


pertained to him, and conſequently to his Executors the neareſt of Kin on | 


the Fathers ſide Now, that he was not confirmed Executor, was not his 
fault, and it ought not to prejudge his Executor, becaufe he did what he 
could forthe time: But then, there was no Commiſſariot Courts, and Inſtru- 
ments &Proteſtations were taken for him, of his willingneſs to confirm &c. 
So, that there being then a Surceaſe of Juſtice, impedimentum juris quod non 


qu poteſi provider; . e impedito non debet nocere. Anſivered, I hat fuch Im- 


pediments cannot hinder the ordinar courſe of Law, no more in Succeſ- 


ſion of Moveables than of Heretage: Now, though an Heir had been 


Served and Retoured ; yea, though he had charged the Superior to Infeſt, 


yet, unleſs he had been actually veſtitus & ſaſitus, the Heretage does fall, 


as i he never had been Served; even ſo in Moveables, and in Confirma- 


tion of Teſtaments; and ſuch an Impediment being caſus fortuitus, it muſt 
have its own Hazard and Event, as to the intereſt of Parties, but not to alter 
the courſe of Law. 


: * 


| The Lords Repelled both the Alledgances.. * 


NO 
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LXXIX. Laird Philorth againſt Lord Frazer. February 16637 {am 08 
| | | | 8 oon 
He deceaſt Sir Alexander Frazer of Philorth, diſpones to Alexander Frazer H 


lot 


of Durris in Liferent,andRobert his Son in Fie, the Lands oſCairubulge, & at 


and others, with this expreſs Proviſion, That during the Life of Philorth & old 


Darris together, it ſhould not be lawful to Voung Durris to diſpone the“ ands 


to any Perſon whatſomever, under the pain of x0000!. pro damno & intereſſe 


ex pacto convento ; and it aſter their Death, he ſhould be content to ſell 


theiLands,he ſhould make the firſt Offer thereof to Sir Alexanders Heir Male, 


or any other perſon he ſhould deſign, bearing the Name and Arms of Fra- 
rer, for 38000 J. and in cafe of their Refuſal, to ſome other perſon ſubſti- 
tute ſucceilive, of whom Andrew Frazer of Stauiewood was one; I his Diſpo- 


ſitlon by way of Contract, was dated Auno 1625. and thereupon Inhibition 


1517 
and Heir to Staniewood) and that in ſo far as the ſamen doth concern the 


ſerved at Sir Alexander's inſtance againſt Young Durris. Sir Alexander Al- 
ſigns his Oye Alexander Frazer now of Phzlorth thereto, who intents Re- 


duction of the Right made by Young Durris to Staniewood (and in the Re- 


duction he calls the appearand Heir of Durris and this Lord Frazer appear- 


Clauſe anent the payment of the Sum of roo00 . It was Aledged for the 


Defender, Abſolvitor, becauſe the Sum is Moveable, and cannot pertain 


to the Purſuer as Aſſigney, becauſe the Defender cr his Grand-father has 


Right thereto from Forbes of Donator to the Eſcheat of 


thͤe ſaid Sir Alexander, and which Eſcheat is declared, and4his Sum per ex- 


preſium declared to belong to theDonator, Sir Alexander alloCompeariug. It 
was Anſwered, That the Decreet could not militat againſt this Furſuer on 
this head, That the Grand- father was debarred by Horning, and thereby im- 
peded to propone his Defences, which could never have prejudged the Rebel 


himſelf, if he had been thereafter Relaxed; multo minus his Oye, who purſues 


as havingRight ; and if his Grand- father had been heard, he had this Deſence 
to propone, trom which he was Valiciouſly debared, vi. I he Sum is heretable 
and cannot fall under the Compaſs of the ſingle Eſcheat; becauſe it is pay- 
able Inatuitu of an Heretable Diſpoſition made of an Eſtate, and in effect as 


a part of the full Avail and Price pro damno & intereſſe; the Eſtate being the 


Ancient Fortune and Chief Houle of Philorth, ſold tar within the Avail, to 
Durris being ofhis own Name, whom Sir Alexander bound up from Diſ- 
poning to any other in his own time, and who provided a Reverſion to his 


Heir Male, if he ſhould Diſpone after his Death; and the Price being Sar 
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rogatum, eſt ejuſdem nature with the Bond, and ought to belong to Philorth 
and his Heirs Male, juſt asthe Lands would have done, if they had not been 
ſold; The Contract being clear, and binding Durris not to Diſpone in 
Philorth's time, and if he thould fell after his Death, giving the Reverſion 
to his Heir for Payment of the Sum received by Old Philorth, which was 
far within the Avail of the Land; and to make up the Avail, this 10000 lib. 
was condeſcended upon pro damno & intereſſe, in cafe of ſelling ut ſupra. 
It was Replyed, That the 19000 lib. was not a part of the Price, but pœna, in 
caſe of doing a Deed prohibited, That it would have fallen to Philorth's 
Executors; that Philorth reſerved no Reverſion of the Land to himſelf, but 
Diſponed the ſamen irredeemably, only under a prohibitorie Clauſe, not 
to {ell it to another, which, of the Law is reprobat. Duplyed ut ſupra, and 
that the Sum, if Philorth had Died, having Right, would have belonged to 
his Heir Male, to whom the Eſtate ſhould have appertained, and in whoſe 
Favours a Reverſion was conceived, at ſupra, and not to his Executors. 
And ſuch Clauſes conceived upon ſo reaſonable and juſt Conſiderations, are 
by no Law reprobat: Much more was ſaid pro & contra in preſentia. 
NN Lords found the Sum moveable, me, & multis aliis contradicen- 
T Hj. | 2, 


10 Loro ni Hon. 5 | 5 
=. * . The Lady Carnagie againſt Lord Cranburn, February, 1663. 
Nee 
4 Be | Me Lady Carnagze,eldeſt Daughter andHeir of Proviſion to Wi/;zamDuke 
$11 4 reco milo of Hamilton, and havingRight to an Infeſtment andGift of Recognition 
x e Batrony of Innerweił, purſues a Declarator againſt the Lord Cranburn, to 
om, the Earl of Dirleton his Grand- ſather had given aninfeſtment, to be hold- 
en of thePrince not Confirmed, the Lands being Taxt-Waird Lands. It was Al- 
defencJedzed, 1. Recognition has only place in feuds recto & proprio, viz: Simple 
Waird, whereas a Taxt Waird is of the nature of a Feu. 2d. In Recognitions, 
probabilis ignorantia, & error excuſat a pena & damno. The Earl of Dirle- 
ton had probable Reaſon to think that there was no hazard: And certainly, 
he was far from the thought of any Contempt of his Superior, to whom he 
owed his Honour and Fortune; and this Error 15 Excuſable, being ſuch a | 
one, as moſt of Lawyers might have fallen into. 3710. Contempt cannot be al! 
ledged in this Caſe Where theLands areDiſponed to be holden of theSuperior, 
which ſignifies clearly his Mind, that he was to ſeek the Superior's Conſent, 
and that without it the Infeitment ſhould be Null. 47. Such an Infeftment 
is. Null before Confirmation, and therefore can operat neither Good nor -5 
. | . V. . 
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vil. 50. The Seaſine is given, not by a Warrand from Cranburn, but by an 
Atturney out of the Chancellary, which Cranburn diſowns, and whereof 
alſo, he has a Reduction depending upon Minority. 6t0. Dirleton's Inſeſt- 
ment is given to Heirs and Aſſigneys, which conſequently gives him Power 


to Diſpone quibus vult. Anſwered, Lo the Firſt, Taxt Waird and ſimple Waird 540+ 


differs not, except only that Taxt-Waird values the Marriage, and diſpones 
the Rent during Minority, at a Rate as if they were ſet at that Rate. The 
Reddendo bears always ſervitia debita & conſueta, &c. 2do. Ignorantia Fu- 
ris non excuſat. And if this were, then there never was nor could be any 
Recognition in the World. To the Third, Neglect of that Duty which the 
Vaſlal owes to his , Which is, before Tradition by Seaſine, to ſcek 
and obtain his Conſent, inferrs Recognition. And the taking of Seaſine 
by Anticipation, makes a Contempt. To the Fourth, The Vaſlal, Grant- 


. . . Saif + £ 
er of the infeftment, cannot obtrude the Nullity of it, nor can the Receiv-v£ 4 
Am 
b N 


er, nor is it Null ad omnem effeftum; for by it, the Receiver inducitur in Pof: : 
ſeſſionem, and may poſſeſs without the Superiors Conſent; by it he may 

purſue the Tenents for Mails and Duties, Ge. By it the Vaſſal facit quod” 

in ſe eſt to obtrude an other Vaſlal to the Superior: And it is not as an un- 

regiſtrat Seaſine; becauſe the Vaſſal and the Receiver of the Alienation, by 

flullering the Seaſine to be unregiſtrat, they declare their Mind, that the 

Receiver is not validly ſeaſed till they obtain the Superior's Conſent; where, 
,.,, 45 2 Seaſine Regiſtrat upon a Charter holden of the Superior, wants no So- 

g. lemnity; it is not in it felf Null, but only, till the Charter be Confirmed... 
altha it h in many Caſes ineffectual. To the 57h, though the Seaſine had 
been given to an Infant, and without an Atturney; yet ſeeing the Vaſſal de- 

| livers the Precept of Seaſine, that Seaſin may follow, his Deed and Fault 
making Recognition, and not the Deed of the Receivers, who as to his In- 
tereſt, is in the ſame Caſe, as it the Deed had not been made to him; and 
yet the doing of it by the Vaital, makin him to Forefault his intereit, and 


makeyg the Right of the Eſtate return to the Superior. To the 675, Heirs e 97 | 
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and Aſſigneys import no more againſt the Superior, but that it may be 
Lawtul to the Vailal, to diſpone or aſſign his Right, doing the ſame al- 
Ways legally & debito modo, which is, with the Superiors Conſent. 240. 
The Word Afigneys is not to be extended, nor can it carry that 
Liberty, which is Alledged, againſt the Law of Waird-holdings, unleſs 
it hag been per expreſſum ſo declared by the Superior; whereas the 
Word.wit and doth otherways allow an Interpretation convenient to, and 


not deſtructive of the Law, viz : I hat the Vaſlal may aſſign the Rents of 
his Lands, not only for Years bygone, but for many Years to come, oy 
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{ett Tacks and Rentals thereof, even without the Maſter s Conſent. And 
the Word Aſſgnation properly and commonly taken, doth not ſignifie an 
Alienation of Lands with Seaſine or Tradition following thereupon, which 
ordinarly is in the Words, Dare, Concedere, Alienare, Diſponere, not Aſſig- 
ware, which is ordinarly uſed in Sums of Money, Tacks, Rentals,and Writs 
or Rights of Lands, not of Lands themſelves. 3740. It is the Stilus of Writ- 
ers to lay, Haeredibus & Aſſignatis; which eſpecially 2 Cartis regiis cannot 
prejudge the Superior; the King cannot be ſaid to diſpone ſuch a conſider- 
able Intereſt of Superiority, except he do it exprelly ; and if there were a- 
ny thing in ity yet being the Fault of the Officers oi State, to ſuiter ſuch a 
thing to paſs, it cannot prejudge his Majeſty. 

Many Arguments were adduced pro & contra from the Feudal Law 

and Civil Law,*Cuſtom, and Craig de feudis; which the Lords having 
fully heared in preſentia, and carctully conſidered, they Repelled the 
whole Alledgances, nor did they regard,that the Inſeſtment was given 

by Dirleton to his own Oye, becaule he was not alioquin Succeſſarus. 

In preſenta. | 


—_ 


Eorge Home of Foord obtainsDecreet againſt Mr.7 homas Wolfe for poind- 

ing the Ground of his Lands of Wedderly, for an Annualrent of 100 

Merks contained in anlnſeftment granted to Foord's Father by Mr. Thomas's 
Father. This Decreet is craved to be reduced upon divers Reaſons, namely 
that the Ground could not be Poinded for the ſaid roo Merks, becauſe the 
Charter whereupon the Decreet is founded, is relative to a Contract; which 
Contract if it were produced, would bear that Annualrent to be Redeem- 
able for 1000 Merks, according to the Cafe and Cuſtom for the time; and 
which Contract Foord ought either to be ordained to produce, otherways 
the Lords ought, in Juſtice, to reſtrict the Annualrent, according -to the 
Act of Parliament; ſpecially conſidering the many pregnant Preſumptions 
adduced in the Caſe; which, though they be not ſo great Evidences, as that 
the Lords could thereby judge the Principal Sum ſatisfed, and the Inceit- 
ments renounced, in regard of the Exiſtence of the Charter and Seatine; 


yet they are ſuch, that unlels the Contract be produced by Foord, the Lords 


may very juſtly reſrict the Annualrent; the Prefumptions were, the Date of 


the Infetment in Auno 1616, whereupon never any thing had followed, 


hut only a Process intented to interrupt Preſeription, and a Decreet recover- 


* 
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dd after 50 Years time, the Contract not Extant, which ſtems to have been 


deſtroyed when the Money has been payed, and the Charter and Scaſine 
neglected to be retired and delivered: Foord's Father in Anno 1624, receiv- 
ed another Right of Annualrent for 3000 Merks not relative to the Prior 
Infeftment for 1000 Merks; wherein it may be thought, that 1000 Merks, 
was included, it not being reſerved; and which 3000 Merks was alſo ſatis- 
fied without any Reſervation : Likeas Foord's Father having acquired his 


Eſtate of Foord,never fought nor queſtioned the ſaid Right which was Prior; 


and he having made a Diſpoſition of his haill Eſtate to his Son, this Foord, 
including all his Lands, Moveables and others belonging to him, he did 


not therein mgntkn this Annualrent : And the Diſpoſition made to this 


Foordthe Second Son, was done, in regard the Eldeſt Son yet living,was a 
Perſon unfit for Government, and ſuch a one, as was fit for nothing but for 
an Aliment. -. And this Foord, after ſo long a time falling upon this Charter 
and Seaſine, cauſed this weak Elder Brother Diſpone a Right thereof to him 
as Heir to his Father, and did obtain himſelf Decerned and Confirmed Ex- 
ecutor, for eſtabliſhing an Intereſt to the bygone Annualrent. ; 


Theſe pregnant Preſumptions, and the whole Merits of the Cauſe ' 


being conſidered, the Lords (though in Law they thought the Infeſt- 
ment could not. be taken away as to the Annualrents bygone and in 


time coming; yet they) thought that they might reſtrict the Annu- 
alrent, unleſs Foord would produce the Contract, which was the 


ground of the Infeftment, that it might be known whether the An- 
nualrent was Redeemable for a Principal Sum or not. And on the 


contrary, It was Anſwered and ſuggeſted, that ſeeing the Lords could 


not takeaway the Infeitment, it behoved to ſtand in terminis, not- 
withſtanding the Contract was wanting, which being a mutual Evi- 
dent, the Granter was obliged to produce the ſamen, if he founded 
any thing thereupon. But theſe many Preſumptions, and the Con- 
tract being wanting, and not produced by Foord as well as the Char- 
ter and Seaſine, aſter ſo long a time, moved the Lords to reſtrict the An- 


nualrent. D. x.. In praſentia. 5 N 
LXXXII. Spruel againſt Browun and Blaw. June 1663. 2G 1 þ 
' th # e, | 

1 h 


Y a Charter Partie at Stockholm, betwixt Andrew Brown and James Broww 
in Culroſs, the {aid James grants. the Keceipt of certain Commogi- 


des belonging to Andrew, which James is obliged to Tranſport to'Scogland 


ler 
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for Andrews uſe ; theſe Goods being alledged to be in the Poſſeſſion of Nil. 
liam Brown Brother to the ſaid James, and Robert Blaw in Culroſs, and to 
be intrometted with and diſponed upon by them; they are conveened by 
the ſaid Andrew Sprue for the Prices. It was Alledged for the Defenders, 
That they had Right to the Goods from James Brown tor an OnerousCauſe, 
in ſo far as, the Deſender did imploy & intruſt the ſaid James with a conſider- 
able Stock for Stockholm, to bring home with the return thereof ſuch Com- 
modities as he could beſt Bargain tor. He accordingly did bring home the 
Goods lybelled, and delivered them to the Defenders as the return of their 
Stock,. neither did they know, or were obliged to know any Bargain be- 


1ybelled being properly his own, and he was in the fame Condition, as if 


112 ing imployed ut ſupra, and having returned and delivered the ſaids Goods 
= - in lieu of their Stock, they might lawtully and efectually intromett there- 


in Scotland, who are obliged to take Caution tor their Warrandice, other- 


hy | Forreign Countreys ſellSCommodities to Merchants at home, who are not 
| obliged to examine whether the Goods be the Sellers or not, they buying 


| 
| ; and receiving them Hua fide; Nor is any Man buying Goods out ofa Shop, 
j obliged to enquire whether the Shop-keepers have good Right to them or 


| Seller and not the Receiver. | 

$1 The Lords before Anſwer, ordained the Defenders to condeſcend and 

10 prove what Goods they ſent over Seas with the ſaid James, and upon 

1 what Terms; But they inclined to Judge, that if it were proven, that 
they fent them away with Commodities, for a Return to be brought 
home, and that accordingly the Goods lybelled were Returned and 

Delivered, they would Aſſoilzie the Defenders. 
1 be. LXXVNII. Stewart againſt Stewart. June 1653, 
Prarumlion- Ode , | | | | 


1 * 
4 7 
p 


on of a Right made by him to John Stewart of Arnbome, as being 
| done 


twixt the ſaid James and the Purſuer. It was Anſwered, That the Purſuer 
had rei Yiadicationem againſt any who medled with his Goods, the Goods 


the Defenders had bought the Goods in a Mercat a non Domino; and the 
ſaid James not being Owner, but truſted by the Purſuer, the Defenders 
ſhould ſeek their Warrandice off James. It was Replied, That James be- 


| if with as their own, and were not in the caſe of Ferſons buying in Mercats 


0 ways they buy upon their own Perill ; but they are in the Condition of * ö 
Tons who buys from a Merchants Servant or Factor, who coming out of 


ji not; but if any pretend Right to the Goods ſold, he ought to purſue the 


alanFN, T Inian Stewart of Aſeoe, as Heir to John his Father, purſues the Reducti- 


A t 


I 


Va 
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be Aſſoilæied, becauſe the Purſuer is Witneſs | t in Queſtion. I 
was Anſwered, That he was only Witneſs to the Subſcription, - and not to 
the Deed it ſelf, and was not obliged to know the Tenor of it. It was 
Replied, That he being then the appearand Heir, and his Father Sick and 
on Death. bed, as is acknowledged; he is preſumed to have known what was 
in the Right, at leaſt conſidering his Fathers Condition, he ought to have 
examined the Tenor of the Write, and conſidered whether it was prejudi- 
cial to him or not, which if he hath neglected, 17 C 
cl. The Lords found the app earand Heirs WII is equivalent to 
2 Conlent, in reguard he is preſumed to have known, or ought to have 
known the Nature of the Right, and they found a great Odds betwixt 
a Son Subſcribing and a Stranger not Intereſted. | 

The like found June 1666. Haliburton contra Haliburton, 


"LXXXIIL Hay againſt Corſtorphine. 23 June 1663. "on Kalte 
Here being a Decreet recovered at the inſtance of Euphan Hay Shop“ 
keeper in St. Andrew's, againſt Eliſabeth Corſtorphine, for certain 
Commodities furniſhed to the Defender for her Houſe ; This  Decreet be- 
ing recovered before the Bailies of the Regality, was brought in Queſtion 
before the Lords, upon this Ground, That the Defender the time of the 
furniſhing was cled with a Husband, and ſo ſhe could not be lyable for any 


That by the Tpace of 15-Years the Defender was keeper of a Houle and 

Lodged Boarders proprio nomine, there being diverſe Reports for the time of 

herHusband's Death, in which time the particulars lybelled were furniſhed 

to her for the Uſe and Neceſſity of her Family and Boarders. IN 
The Lords Suſtained the Decreet. 
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LXSOUV, Wardlaw againſt Dalg/iſh, Bodem die. Re 7 7 f 
ho | i 
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FT He deceaſt William Wardlaw being Debitor to Walter Dalgliſb in #1 
Sum of Money by Bond, which was conceivd in favours of the 


laid Walter and Mary Home his Spouſe in Liferent, and Chriſtian Dalgliſh 


their Daughter in Fie, with Power nevertheleſs to Walter to diſpone there- 
upon at his pleaſure. Upon this Bond a Compriſing is led of the Debitors 
Lands of Logie, in favours of the foreſaids Perſons ut ſupra, without inſert- 
"IM * ing 


Debt contracted by her ante matrimonio. To which It was Anſwered, . 
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ing of the Liberty and Power foreſaid, in favours of the ſaid Walter, where- 
upon they are all three Infeft. Thereafter by a Sale of a part of the Com- 
priſed Lands, Walter is ſatisfied, and yet in his time, his Wife and Daugh- 
ter are not denuded, whereupon. Charles Wardlaw Son-in-law to William, 
purſues the Wife and the Daughter to denude themſelves, in regard Walter 
was ſatisfied. Ir was Aledged, That they ſhould be Aſſoilzied, in reſpect, 
by the Compriſing Walter was only Liferenter with his Wife, and could do 
no Deed in prejudice of his Wife and Daughter. It was Anſwered, That by 
the Bond, he had Power to diſpoſe upon the Money, notwithſtanding of 
the Joint Liferent of his Wife, and the Fie in favours of his Daughter; and 
that Clauſe anent the Power of Diſpoſal in favours. of Walter, ought to be 
holden as Repeated in the Compriſing, as in the Bond, the Bond being the 
Ground thereof, tho by Negligence the Clerk has omitted the ſamen; and 
Parties not being obliged to look after ſuch Formalities, the Clerk's Negli- | 
gence ſhould not prejudge them, the Matter it ſelf being ſo clear. U 
The Lords Repelled the Alledgance in reſpect of the Anſwer. 


oh. dc" et. D * * 


, r . Craw againſt Culbertſon, ue 1864. 


1 | OO, a T 5 . 
Ht” \ Hriſtjan Craw obtains a Decreet before the Bailies of Edinburgh againſt 
| "4 Beſſie Culbertſon Relict to John Denholm Baxter, decerning her to. 
pay 100 Merk Principal, with ſome Annualrents and Fenalties(contained 
in a Bond made by her ſaid Defunct Husbande upon her Promiſe to pay the 
ſamen proven by Witneſles. This Decreet is craved to be Reduced upon 
this Reaſon, That a Promiſe of this Nature, is only probable (cripto vel 
7 as was found, in the Cafe betwixt Tillie and Iunerleith 3. of 
arch 1636. ſeing ſuch Promiſes falling only under the Senſe of Hearing,the 
Hearer may be miſtaken of the Wards of the Promife. Likeas Pollicitations 
of that Nature, which are ſine cauſa, and not being pada veſtita,are not in Law : 
| - But ſo it is, that this Relict was noways obliged of her ſelf 
in any ſuch Debt, but her Husband only, to whom ſhe was neither Heir 
nor Executrix. Il was Anſwered, That the Promiſe was opponed, which 
was made in tuitu of an Obligation lying upon her Husband, to which ſhe- 
did interpoſe her ſelf by Promiſe as ex promiffor which Faction, though 
nudlum, yet being veſtitum with her deceatt Husband's Obligation, is Obliga- 
tory againſt her, juſt as if the appearand Heir ſhould - Promiſe to pay the 
Father's Debts.; and this Promiſe being for a Debt within x00 J. it is prob- 
e 
The Lords Aſſoilæied the Defender, EXXXU. 
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FI a ee 
LXXXVI. Wilkieſon againſt Cranſtoun. June 1663;  Conuchds GuK, 


Homas Wilkieſon obtains a Decreet of Removing againſt Barbara Sau- 
derſon for Removing from a Burges Acre in Lawder, which was 
Suſpended by her, and by 7 homas Cranſtoun in Lawder, (who was called to 
the giving of the ſaid Decreet) upon this Reaſon, That Barbara is Tenent 
to the ſaid Thomas, who has Diſpoſition of the ſaid Burges Acre from his 
Father, who had Right thereto from his Mother, and by vertue of the ſaids 
Rights above ſeven Years in Poſſeſſion. Anſwered, Not Relevant, unleſs 
the ſaid Thomas or his Father were Infeſt, whereas the Charger is Infeft. Re- 
plied, That any Infefttment the Charger has, is only upon an Appriſing, 
whereupon he obtained Letters of Horning, and Compelled the Bailies ol 
Lawder to infeft him, which being done ſuperabundanter cannot prejudge the 
Defenders Right, which is ſufficient without a Seaſin ; becauſe he offers 
himſelf to prove, That the conſtant Cuſtom of the Town of Lauder a- 
mong the Burgeſſes is, to Tranſmit their Rights to Burges Acres, by Naked 
Diſpoſitions, and Acts of the 'Town-Court ; concerning which Acres, there 
are diverſe other Priviledges Singular, and not elſe-where in any other Burgh; 
for there being of Old Diſponed by the King 1 ꝙ Acres to 1997 Burgelles ſog 
of Lauder ; they were Diſponed with this Quality, That there can be no 
more or fewer Burgeſſes, than there are Burgeſſes Acres, and no Burges 
can poſſeſs more than one; and they are not Tranſmitable to any but to a 
Burges, who is never Infeft, but bruicks by an Act of Court with a Naked 
Diſpoſition. 2 7 | rk 
The Lords, before Anſwer, ordained the Charger to Condeſcend, 
whether the Perſon from whom he Compriſed, was Infeft or not. j 
LXXXVII. #inlech againſt Lundie. July 1663. N lauer 5 
Obert Lundie by his Latter-will nominates Mr. Thomas and Robert 1 
| dies his Executors, and leaves in Legacy to Mr. Robert Kinloch, a 
Sum of Money due to the Detunct by Sir Robert Fletcher ; for which Lega- 
cy Mr. Robert purſues his Executors. It was Alledged for the Executors, 
%% That they cannot be liable, becauſe it is Speczale legatum, due by ſuch a 
Bond, whereunto the Executors cannot have Right as Executors, becauſe 
the Sum is Heretable, and ſo not liable to a Legacy; no more than if he 
had left ſuch a thing in arca, which was not in rerum natura: In which cafe. 
periculum eſt legatarii. To the 9 it was Anſwered, I hat a Lene 
| 2 | ORE $ 
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this nature, vi a Debt which is Heretable, is, as if it had been legatum rei 
alienæ: In which caſe by the Law, Heres tenetur luere, ſecundum vires In- 
ventarii: And therefore, if there be free Moveables, the Legacy ſhould be 
11 _— hb th Y rd * Ai h | a 

9 Vhich the Lords found accordingly. 5 A 
eee een, Elphingitone again the Lider, July 2663. 


14 NN 

5 1 fie Lord Blantyre's Father having diſponed to Harie Elphingstone the 

* Kirk lands of Caldercleir, with Abſolute Warrandice. Thereafter in 

Ul; Anno 1642. four Acres of them were deſigned to the Miniſter, and three 
if Acres farther in anno 1649. Whereupon Farie Elphinſtone having purſued a 
Transferring of the Difpoſition againſt this Lord Blantyre, as Heir to his 
Father, he obtained Decreet, and charged thereupon ; which was Suſpen- 
ded upon this Reaſon, That the Eviction was not from the Defect of Harie 
Elphinſtone's Right, but by a ſupervenient Law. The Engliſh Judges found 
the Letters orderly proceeded, notwithſtanding ot the Reaſon: And Blau- 
tyre having intented a Review, he reſumed and enlarged the ſamen Reaſon, 
There can be no Warrandice in ſuch a Caſe, where the Lands were taken 
away from Calderhal, by a Deſignation warranted by Act of Parliament; 
no more than a Diſponer ſhould warrand Lands from publick Burdens laid 
en by a Statute, nor that a Difponer thould warrand them from a Decreet 
of Buying, or from a School-maſter's Stipend for a School erected after the - 
Diſpoſition: And therefore where this Eviction doth arife ex natura Rei, 
which the Buyer ſhould know, and not ex defectu Juris, there can be no 
Warrandice. © N was Anſwered, That Abſolute Warrandice importeth ſecu- 
rity againſt Inconvenients whatſoever, whereby the thing warranted is ta- ke 
ken from the Buyer, and made to belong to another, or is burdened with Þ- 185 
former Deeds: And it is not alike, as when Publick Burdens are impoſed; 
for theſe take not the Dominion of the Lands from the Buyer : Nor are 

they founded upon private Deeds made in ſavours of private Perſons, but 
are publica oxera, impoſed for publick Uſe, and for the Good of the People, 
and conſequently for the Buyer's own:Good ; and yet if any of theſe Burdens: 
be owing the time of the Diſpoſition, Abſolute Warrandice will relieve the 


04 
ache 


1 Buyer thereof ; ſicklike of School maſters Stipends. And as to a Decreet 

l =; WE. 'Teinds ; Efto, argument gratia, it were ſo as aid is and al- 
1 ledged, Tho reaſon is, becauſe the Buyer cannot pretend Prejudice, ſeing 
} he by the Decreet gets the Value and W orth of the Teinds, according $6 
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the Price is ſettled by a general Law. Likeas, before the Lands were Ac- - 
quired by Calderhall, there was of a very long time an Act of Parliament 
ordaining Kirk-tands to be liable to the Deſignations of Manſes and Gleibs: 
And the Abſolute Warrandice making no Exception thereof, it muſt carry 
all hazard redounding to the Buyer by the Act of Parliament then ſtanding. 
The Lords Aſſoilzied from the Reaſon of Review as to the Four 
Acres of Land, in regard the Eviction was by no ſupervenient Law, 
But as to the Three Acres, in regard the Eviction was by a ſuperve- 
nient Law in anno 1649, they eg. e would hear the Parties 
farther in 2 e as 4,5 fprindigat = Git 
on 


XXX. Beg agg: Brows. "July 1663. e Face. 
| 1 Proceſs betwixt Jobs Beg -and Antonia Brown, the Lords found, Thas 
2 


a Bond of Sorroboratian ds is a ſufficient Title to aclaim the Debt, tho 
e Principal Bond be loſt or e ; unleſs it were alledged, That the 
Principal Band 18 ſatisfied. 


| Te 
| Are, lata 
XC. Forbes , the Town of lnvernck. e 


I. x peak for abſtracted Multures, 1 Jobn Forbes of Colloden a ee. 
the Inhabitants oflyverneſs; I was alledged, That invecta & illata cannot 
be extended to ſuch. Corns as are bought by Merchants, and are made 
Malt of within the Town, and thereafter tranſported over Seas to Burren 
and elſe-where; ſeing the Purſuer nor his Authors were never in-poſleflion 
of Multure for ſuch Corns: And it were a prejudice to Trade and Expor- 
Lc. tation, if ſuch a thing ſhould be ſuſtained. Ir was Anſwered, That inveita: 
& lata is and ought to be extended to all Corns that tholes Fire and Water 
within the Thirlage, whitherſoever the Victual be tranſported., And the 
reaſon why the Purſuer has not been in Poſſeſſion; is becauſe, till of late, 
there was no Trade that way. Likeas, Victual till this Parliament, was 4 
forbidden Commodity, and now in the Caſes mentioned in the Act, there 
being allowance of Tranſportatiorr; there is als great Reaſon to pay Mul- 
ture for ſuch Corns as are Tranſported rr Se as for ſuch as way be 
e to any other Havein in Scotland... . 
Which' accordingly che Lords bound, and e Repelled the * 

© Kelgance.. re In præſʒentia. 
Deciced alſo df now. in 'the Winter Scflicn.. 1 | 
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Wn © 10 1 xl: © XCI. Graham againſt Clark. Fuly 1663. | 


mint In AE | ; 
phon Mun complies. D. laxvr. 


| 9 cer Nthe foreſaid Proceſs betwixt Graham and Clark in January laſt. The 
e | | 

upon an Infeftment of Annualrent was granted; the Compriſer might paſs 

i | form to Practiques long ſince dicided. 


15 Jur. * F: | 2 BY £154 $6557 AX BED . a . 1 
I nt CI. Town of Inverneſs againſt Forbes. November 1663. 
6 us 2 af Gun i agualily. | 5 


wif 7 7 tain Sum, with the reſt of the Burgelles, for his Burrow-Lands, 
F, within and without Burgh, holden Burgage. He being Charged, Suſpends 
upon this Reaſon among others, That the Stent was unjuſtly . not 

only as to the Proportion, the Suſpender being burdened far above the Rate 
of his Eſtate ; but alſo in regard, the Stent was impoſed for defraying ſome 
articulars, and paying ſome debts unwarrantably Contracted, and for 
which the Inhabitants and Burgeſſes cannot be lyable, not having given 
any Conſent thereto. Likeas, the Common-Good of the Burgh being the 
proper Subject, aut of which the Burgh's Burdens ſhould be ſatisſied, the 
{ame is miſſpended by the Magiſtrats, who would always take this Courſe 
to Burden the Inhabitants, for in g of Burdens contracted by their own 
Miſgovernment. And yet the Suſpender of his own Conſent, was Content 
to Satisſie what is now impoſed upon him, there being a Rule and Order 
i determined for the Future, how the Inhabitants, eſpec:ally the Suſpender, 
1 may not be Oppreſſed with ſuch Stents. It was Anſwered, That the Stent 
0 was impoſed by ſworn Men, appointed by the 'Lown Council, who found 
the cauſe of the Stent Juſt. Replied, That the Magiſtrats can impoſe no 


85 that effect, unleſs for ſuch Taxes as are appointed, and put upon Burghs 
y Law. wks Po fs 1 "fv 8 


impoſed, for which he is Charged; and that not only as to his Lands 
within Burgh, but alſo as to thoſe Lands which holds Fey. of the Tow 
in reſpect of his Charter, whereby the Lands therein ſpecifiedare Feu- 


> 2 - a * 1 


ance againſt 


and therefore finds the Letters raiſed at the Chargers 


Lords found, That a Compriſing being led tor Sums of Money, where 


from his Compriſing, and return to his Infeftment of Annualrent. I his con- 


ede. e Town of Inverneſs having Stented 7obn Forbes of Colloden in a cer- 


Stent upon the Inhabitants without their own Conſent, and Calling them | 


The Lords found the Suſpender lyable in payment of the Stent ah 


- 


8 — 117 . ' 7 19 | * 
de to him, his Heirs and Affigneys, t cing Burgeſſes of the Burgh ; ; 


Of Council and Seſsion, 1664. 7 
him orderly proceeded. And Finds and Declares, That in time- com- 
ing, before any Stent or Taxation be impoſed by the Town-Council, 

| Thar there ought to be publick Intimation made thereof to the whole 
Burgelles and Inhabitants of the Town, by ringing of a Bell, or touck 
of a Drum; and they being Conveened, the juſt and Neceſſar Cauſe 
of the Stent ought to be ſigniſied to them, and that the Common- 
tg H Good is not able to defray the ſame, being otherways exhauſted ;' and =_ 
for that effect, That the Town $:Books be made patent, that thereby | 
it may appear how the Common-Good is imployed ; and that the 
Stent-Maſters are to elected by the Town-Council, but their Names 
to be Intimat to the whole Burgeſſes and Neighbours, that they may 
be heard to propone any Juſt Exception againſt them; and that the f 
Stent-Roll be made known to all, that every one may know his pro- 4 


ortion thereof. rr 1 
| | | 97 3 3 ü T2000 Mende —— ty pho 70 
XCIIL Counteſs of Oxford againſt the V. None thereof. 13 February x6 64. 22 | 


Te Viſcounteſs of Oxford purſues the Tenents of the Mains of Cranſtoum 


= . McGill tor payment of the Duties: Compearance is made for the Viſ- 
count her Son, who Alledges, No Proceſs upon the Purſuer's Seaſine, be- 
cauſe it is but the Aſſertion of a Nottar. And as to the Charter, which is 

the Ground thereof, it is for no. Onerous Cauſe, but a meer Donation be- 

twixt Man and Wife, which her Husband might Revoke, and did Revoke- 

by cancelling his Subſcription from it. Likeas, the Charter was never de- | 
| livered, but kept by him till he cancelled it. It war Anfwered, That the i 
foreſaid Right is not a meer Donation; but after her Husband was Married | 
tothe Young Noble Lady, having received a Competent Tocher; and on- , 

ly provided her out of his great Fortune, to 2500 Merks yearly, ſhe fell, by | 

99 of her Brother Ailhytb, to 8000 Merks, which her Husband got: 

And though the Charter did not relate thereto ; yet it was dated after, an | 

mult be interpret Donatio Remuneratoria, of that which he lucratus erat by | 
that Accretion : Neither can the Cancelling thereof, or the Not. delivery, | 
"be obtruded; becauſe the Charter being made perfect by a Seaſine, and her | 
Husband's Bailie, Haver of the Charter, having given to her Acturney 14 
Tradition and Poſſeſſion by Earth and Stane, the Charter became then her | 
7 Evident, and could not be Cancelled to her prejudice. To this, the Char- | 
ter was opponed; bearing only for Love and Favour ; and by her Contract 24 
ef Marriage ſhe did aſſign to her Husband what ſhould befal to her by 9-4 by 


Fr . | The Decifrons of the Lords 


theleſs in contentation of all dhe cou e mer Aale what mk "pleaſed to 
beta upon her.. 


ſwer; and found the Right Remuneratory, notwithſtanding the Con- 
tract, wherein they did conſider the Meannefs of her Proviſion, and 


ion. Me tamen renitente. | * * 
1 V. Weir againſt Drommond. m 


; ed * Mr. Alia Mir Servitor 00 ths Kings 8 Ade 
againſt Mr. Heury Drummond of Balloch and his Tenents; again{twhich 

Tenents Mr. William had obtained a Decreet to make their Duties furth- 

coming, as Arreſted: in their mm, and belong 22 to the * 


reſtment after Sentence, the appearand Heir getting Condemnator, 8 
Abſolvitor upon a Renunciation to be Her) will be a ground to make the 
Duties furth-comin g. ä 


WhichrheLords foundabrordingly. 


* A —— 2 | * $ 
* * 1 9310 7 * * LE a _— 


Death of her "9 6 And the Proviſion therein-mentioned; was never- 


The Lords Repelled the Allennes 5 Ney in reſbeck of tlie An- 


tho Plentifulneſs of her dom Fortune, as a a great Motive of the Deci- 


to enter Haw "really raiſed,” and an 1. Arreſlnent ere lech That Ar- 


= = "of 
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XCV. Chyne againſt Keith. omg 


| inſtance of Mr. Thomas Chyne as Executor to Mr. John Chyne his Fa- 

ther, againſt James Xeith of Kinnady, as repreſenting his Father, for pay- 

ment of 100 Merks as the Price of a Horſe, promiſed by the Defenders Fa- 

ther to the Purſuers Father; in regard of an Agreement profitably made in 

an Action of Spuilzie purſued by the ſaid Mr. John Chyne againſt Xinnadies 

Father, which promiſe was proven by Witneſſes. This Decreet was crav- | | 

ed to be reduced upon this Reaſon, That the promiſe was not probable by I 

Witneſſes, eſpecially aſter 17 or 18 years time both Parties being now dead, | 

and they having ilived together above 10 years; and repeated a a 
practique out of Durie 25 March 1629 betwixt Ruſſel and Paterſmn, where | 
the Lords refuſed toſſuſtain a promiſe of Ninty Nine Pound, to be proven : 
but by Write or Oath of Party. It was Anſwered, This promiſe, being for an | 
Onerous cauſe, and for a thing of a little moment, which preſcrived not | 

Was probable by Witneſſes, and quocunque tempore might be craved. / Y — | 


| | ln. | = 
| Here was a Decreet obtained before the Commiſſar of Aberdebil' 4 CL ona) 


Fay man af bo profeny hon q ct; Atte. 166g. | | 
The Lords reduced the Decreet. 3 
| 5 . Fo | «fuvtheoming,, | 
” XCVI. Ruſſel againſt Cuninghame, l, Fe. feen 


FT Awrenc? Ruſſel purſues George Cunninghame, for making a Debt forth- 
coming as Arreſted in his hands, whereof he was Debitor to Ha 
ili Moffat; and being referred to the Defenders Oath, he {wears and is affoil- 
2 zied, Moffat being called in the Proceſs, Thereafter, there is a new Proceſs 
purſued before the Lords, at Moffats inſtance againſt Caninghame, who AL 
edges, That res eſt hactenus judicata upon his Oath, Moffat being called. 
I. was Anſwered, That Moffat was not compearing,nor Purſuer of that Proceſs. 
Replyed, His Creditor Arreſter was Purſuer, compearing, and he himſelf cal- 
led; whom the Defender could not force to compear, and he himſelf forced 


to give his Oath, otherways to be holden as conteſt; and Oaths ſo taken, 
end the Controverſy without recovery. 


Ihe Lords Aſſoilzied, yet they inclined to cauſe Re-examine 
Cuninghame; if it could be made appear, that there was any un- 
clearneſs in the Oath. | PX, | 

— . XCVIL 


The Deciſions of the Lords 


XCVI. Hodge againſt Brows. 


N“ Ig. Robert Hodge purſues Nobert Brown Merchant for certain Duties 
VI of Land in Leith, poſſeſt by the Defender belonging to the Pur- 
er. It was Alledged, That the Defender ought to have allowance of cer⸗ 
tain: profitable Expenſes, wared out by him upon the Houſe: It was An. 
Serel, That the Defender poſſeſt the Houſe as ſucceeding in the vice and 
place of Aue Bryſſon, to whom the Purſuer by Tack ſett the Houſes for 


— 
— 
-) ? 


a. 


2 Duty ſimply, without reſpect to any Charges to be wared out by the 
Tackfman: Sothat what the Tacleſman Built or Repaired, it was on his own 
Hazard and Charge, there being nothing conditioned therefore. It was 
Replied, That the Defender was only conveened as,Poſſeffor, and as Poſſeſ- 
uy for; he ought to have Allowance of what he profitably beſtowed. It was 
* Duplieu, That what he beſtowed without Warrand of the Maſter, and be- 
1 ing in Vice of the Tackſman, he can be in no better caſe than tlie Tackſ- 
3 man, who, during his Tack, if he had builded never ſo much, would have 
vB accreſced to the Heretor, without Remedy or Recovery of the Expenſes. 
The Lords. found no Allowance ſhould be granted. 


I 


In this ſame Proceſs, It was alledged, The Defender ought to liave Com- tl 
penſation for ſuch Debts as were owWing to him by the ſaid Andrew Bryſſon, of 
Setter of the Houſes to him. It was. Anſwered, That the Purſuer being He- p. 
retor and Maſter; ought to have his Duty fully payed to him, without re- | 9x 
ſpect to any Debt owing to the Defender by Bryſon. It was Replied, That | a 
the Tack{man being the Setter of the Houfes to the Defender, he was the ＋ 
Defenders Mafter, to whom if the Defender had made formal payment, he 

would have been Aſſoilzied: Now Compenſation is Payment by the Law, 
or the equivalent. 7 | a caleaſl . v 
f The Lords allowed Compenſation, the Debt being proven. 


— 14 : 
a - 7 SI Fs > ole a 
| XCVIII. Earl of Errol againſt Mouat. 


"4 Tom xa 29 nahe. ; | | 
ww 1i/wny 2 ing : „i : 5 a i, | 7 
ig He Earlo Errol having Right to the Teinds of the Paroch of Turref;, 
i 1 Diſpones the Teinds of the Barrony of Balgubolly to Sir George Mouat 
1: Heretor thereof; and in the Diſpoſition and the Diſpoſitive Words, the Bar- 
12 Tony of Balquholly is ſet down, but with this addition, Comprehending the 
1 articular Roms, &c. therein enumerat: And amongſt the Rooms there is 
1 4 EE A F 85 r e ; ; , 8 | {5t. | 
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ee ge Moriſon of Dairſey made an Aſſignation to amquhile Mr. Robert 


Of Council and Seſfion, „ 


ſet down the Teinds of the Lands of Bomelly, which Lands did never belong 


to Fir George; and notwithſtanding of the Diſpoſition, the Teinds of Bome/- 
i; h were {till poſſeſt by the Heretor the Earl, and the Lands having been poſ- 
- Y . e 


ſt by Sir John Urquhart and his Predeceſſors theſe ro or 80 Years. Where- 
upon tlie Earl purſues a Declarator againſt Sir George and Magnus Monat, to 


| whom he had diſponed the foreſaid Barrony, with the Teinds mentioned 


in. the foreſaid Right ; To hear and ſee it found, That the Teinds of the 
Barrony only were diſponed, and that Bomelly being only by Error falſly 
deſigned as a part of the Barrony, whereof it was no part; That therefore 
the Teinds of Bomelly, ought no ways to be holden as diſponed by the Earl. 


It was Alledged by the ſaid Magnus, That he having acquired the Teinds Sons 


fide from Sir George, he ought to enjoy them according to the Deſignation 
and Enumeration. It was Anſwered, That falſa defignatio nihil operatur ; 
and the Subject- matter aſſigned being only the T 1 of the Barrony, the 
Word Comprehending, is only Exegetick and Demonſtrative; which Demon- 
ſtration being clearly Erroneous, contrair to the Meaning of the Bargain, 
It cannot prejudge the Diſponer. Likeas, it was offered to be proven by 
the Communers that made the Bargain, that no more was Communed upon, 


but the Teinds of the Barrony, being Sir George's own Lands: For if the 


particular Enumeration had not fully comprehended the whole Rooms, bur 
that ſome one had been omitted; yet if the Subject- matter had been clean, 
of the Teinds of the whole Barrony in queſtion; Sir George could not have been 
prejudged ; even ſo when a Room is erroneouſly deſigned, quia plus valet 
quod agitur, quam quod per errorem concipitur. And to evidence it was but 


a clear Error, Sir George was never in poſſeſſion, nor did he ever claim the 
Teinds, though the Diſpoſition was made Anno 1656. 


The Lords Repelled the Alledgance, in reſpect of the Libel and 


| 
| 


Reply. | e 1 
| 5 4+ 223 11 Dario 2 0 | 
KXCIX. Bruce againſt Moriſon. eue goth mary 
| | Rb 3 Mag an? 

gra 


Bruce of Broomhall, to a Sum of Money, contained in a Bond granted 
to him by the Earl of Seaforth, Lord Sinclair, Lairds of Murkle, Lugtoun 


% and Blackburn: Which Aſſignation he did oblige himſelf to Warrand at all 


Hands, and that he ſhould recover thankful payment of the Sums aſſigned, 


Other ways that he ſhould pay to him what Sums he ſhould not recover 


from the Debitors, Alexander Bruce Son and Heir of Mr, Robert, purſues 
OR. e Re⸗ 


76 . The Deciſions of the Lords 
Regiſtration of this Aſſignation againſt Sir George, to the end he may have 
Execution againſt him for Warrandice and Payment, Payment not being 
recovered from the Debitors. It was Alledged, Abſolvitor, _ becauſe the 
Aſſignation being dated Anno 1 647, the Clauſe of Warrandice and Repay- 
ment could import no ſuch thing as Repayment, unlefs Diligence had been 
done debito tempore againſt the Debitors ; who if they have now become irre-. 
ſponſal it ſhould only prejudge the Purſuer being his own and his Fathers 
mora and not the Defenders. It was Anſwered, That in the Aſſignation, 

it was not provided that the receiver ſhould do Diligence, but that he 
ſhould recover timous payment; but ſoit is that he did not recover timeous 
payment: Likeas aſter the granting the Aſſignation, the troubles of the 
Countrey having grown, and ſinſyne the Furſuer having uſed Diligence 
againſt the Lord Sinclair by Horning, Caption, &c, he has done more 
then he was obliged to do: He not being tyed to Diligence by the Aſſigna- 
— >» ..: 5 

Ij!e Lords repelled the Alledgance. 


„ 


Compriſers Author a Tack for certain Terms to run, inwhich Tack he is 
obliged to pay a Tack Duty, and of which Tack Duty he has Retention 
pro tanto for the Annualrent of 600 Merks owing by the Compriſers Author | 
to him, conform to the Tack. To which if was Auſwered, That whatever 
Declaration is contained in the Tack anent the Retention, it cannot operate 
againſt a ſingular Succeſſor, and can only work againſt the Setter ſo 
long as he is not denuded: For which ſome practiques were alledged. Re-. 
plied, That the Tack is Anterior to the Purſuers Right and cled with Poſſeſ— 
ſion, and that the Defender might have procured a Tack for a Penny year- 
fy, which would have defended him againſt any poſterior Compriſer being 
zona fide purchaſed, and conſequentiy he might as lawfully purchaſe a Tack 
containing the {aid Declaration, the Tack otherways having all the So- 
&tmnities and Subſtantials of a Tack, viz. Entry, ih and Duty: And as 
o che Prackiques, none of them do meet. 


The 


{ 


The Lords found the reaſon of Suſpenſion Relevant and no ways 
to meet the Practiques, for they found the Declaration real and to 


be more valid than if the Tack{man had had a Bond obliging the 


Setter to allow the Tack Duty pro tanto in payment of the Annual- 
rent, the Declaration being ſubjoyned to the Clauſe for payment 
ot the Tack Duty, and equivalent as if there had been a Clauſe al- 
lowing 1n the fore-end of the Tack Duty ſuch charges as he ſhould 


Ware out in Repairing the Houle. Wh bon. Y 
| | #0 whrb Wyo — 


4 Abm , pelt a561%; 7 


CI. Aae againſt Stewart. 


—— 


Ames Kae being obliged to pay to William Kae his Brother, 100 Merks 


by Bond 1622, and William having raiſed a Proceſs of transferring a- 
gainſt James Aae Son to his Brother Fames, he ſerves Inhibition upon tlie 


dependance in Anno 1641, and in Anno 1643 obtains Decreet of transfer- 


ring: Thereafter in Anno 1650, there being a Submiſſion betwixt the Par- 
ties, Decreet Arbitral is pronunced, by which the ſaid Fames is Decerned to 


£14 
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pay to the ſaid William theSum of 2000 Merks in full fatisfaction and com- 


pleat payment of the ſaid 5x00 Merks and haill Anmualrents thereof, and 
William is decerned to Diſcharge the ſamen, with the Bond and all that has 


followed thereupon; upon which Decreet Arbitral Milliam ſerves Inhibition 
alſo, and upon both firſt and ſecond Inhibitions he intents Reduction of 


certain Bonds and Deeds done by the Father James, not only before but after 
the Decreet Arbitral. Againſt which, It was Alledged for the Deſenders, That 


they ought to be Aſſoilzied in fo far as concerns deeds done before the De- 


creet Arbitral, becauſe the firſt Bond and Inhibition is innovat by the Sub- 
miſſion and Decreet Arbitral, by which 2000 Merks is decerned to be pay- 
ed in ſatisfaction and compleat payment thereof, and William ordained to 


Diſcharge ſamen. It was Anſwered, That the Sum not being payed, and 
the Diſcharge not being granted, his prior Right ſhould ſtand, till he be 


fatisfied by the Decreet Arbitral. Replyed, The prior Bond and Inhibition 


is fatiSfied by the Decreet Arbitral, which is made uſe of and Homologate 


by William, by having raifed a new Inhibition thereapon, which can only 
furniſh Action of Reduction of Deeds made after the ſame... © 5 
= 


Which accordingly the Lords found after ſerious conſideration: 


of the Decrect Arbitral, and the whole Debate tliereuꝑon. 


4 . 
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| | Stat CL Earl of Marr againſt Familtous 15 of Fave 1664. | 


1 1 Bond being granted before the Act of Parliament 1641, by the De- 
3 2116414 ceaſt Earl of Marr, to the Deceaſt 7ohn Hamiltoun of Clatto bear- 
+ ing Annualrent; and this Earl 1 granted a Bond of Corroboration in 

Anno 1642, bearing Annualrent a 

| ecofor; , . „e The Lords found, that the Bond of Corroboration belong to the 

4 eir, as acceſſory to the Principal Bond which is Heretable; and 

j _ theExecutors alſo concurred. 

14 Fach of (ah? w eo? 
at» e W. Laird of Touch againft Ferguſon 16 June 1664. 

| levee wy culli ag ä 

wil He Laird of Touch purſues Alexander Ferguſon his own Tenent, for 

| Cutting and Selling his Woods, pro damno & intereſſe. It was Alledred, | 

That he had a Tack of ſome Lands belonging to Touch with Woods, Glens, 

| * Paſturage for Five Nineteen Years,to be poſſeſt 8 Ferguſon his 5 

"of Father formerly poſſeſt the ſamen:But ſo it is, that his Father did Cutt. It was 

1 Anſwered, That though the Tack was ſet with Woods, &c. yet that gives „ 

v1 only power to Cut for repairing the Houſes, or building upon the ground, % 
by but not to Cutt and Diſpone. Likeas, the Purſuer offered to prove, that 

ſo oft as the Defender, or his Father, Cutted and Diſponed to his Maſters 
knowledge, he ſtoped and n them in his Courts therefore. 
| The Lords repelled the Alled geance. | ry 


BF; . DD 6: CV. Miniſter of Mannour againſt Parochiners 21 June I ; 64- 

J h min; 

| N a K on betwirt Mr. John Hay Miniſter of EE & theParochi- 
ners. It was fonnd, that he being preſented and admitted in the 


Month of Auguſt, has only Right to the half Years Stipend that TI and” © 


the other halt to be Vacand. 
2 V. The Laird of Touch againſt reds 23 June 1664. 
f ee —_ 


| 5 N another Proceſs betwixt Touch and the faid Alexander Ferguſon and his 
dp Brother John, the one of them being Sub tenent to the other, he was 

unlawed at ſeveral times, for not coming to Touch's Courts being warned , 
thereto; the unlaw zotzes guoties was 5 lib. and in whole extended to m rs 
then 


150 
It 


(31 


then 60 lib. It was Alledged, That he being only a Sub-tenent, without 
a Tack is not obliged to compear at the Court, unleſs he were cited at the 


in the Lands of Elſict and others, for Payment of a Debt owin 


177% 
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inſtance of a Party by a Complaint or Proceſs; and tho he were obliged to 


eompear, yet to cite him fo often and to unlaw him ſo high, is againſt Ju. 


ſtice. E was 4nſwered, That Touch lying on the Border of the Highlands, 
he was necellitate frequentlyto hold Courts, for cauſeing the Tenents do 
ſuch ſervice, for fencing the Lands againſt the inſalling ofthe Highlanders 
and their Goods, as they have in former times been in uſè to do, and the 
unlaw is not exorbitant. | 


The Lords ſuſtained the Acts of Court, but modified the 5 lib. of 


unlaw to 40 /s: 9 : 
5 8 a Why , 5 
T . | | 1 / Sur Hale lacrah bo. 
CVI. Lyon againſt Bannerman, une 21 1664. | Gat Mas age; 
| 2 | | Sie 
J "Here is an Action purſued at the inſtance of John Lyon of Murest, fa 
- gainſt Bannerman of Elfick, as Succeſſor titulo lucrativo,to his Father, 77 
Pol - 


ther, before his Right. It was aledged, That the Right he had from his 
Father, was Onerous, viz: his Contract of Marriage, by which for 10000 
Merks received by the Father, of his Sons Tochar, and for certain other 
burdens where with his Father had Power to burden the Lands; his Father 
did Diſpone the Eſtate to him. To which, it was Anſwered, That the To- 
ehar and Burdens foreſaid were not equivalent to the Worth of the Lands, 


fo that, for the Superplus, the Defender was Succeſſor titulo lucrativo. It was: 
 Replyed, That the Title being onerous, tho there might be a Superplus of 


the Worth, that could not make him Succeſſor by a Lucrative Title; But 


all that it could work, is, That the Lands might be redeemable ſrom the: 


Defender for the Tocher payed, and other Burdens truely undertaken as: 
was found in Anno betwixt Weems of Lothocker and his Fathers Cre- 


ditors, at the Leaſt that the Lands ſhould be really lyable for the ſaid Super- 


plus. 
Which accordingly the Lords found; and Parties being des: 

novo heard, they Adher d to their Former Interlocutor, with this Additi-- 

on, That the Superplus foreſaid; as the ſame might be Eſtimat the 
time of the Contract ſhould not only be lyable to the Creditors after 
Compt, but alſo for the Annualrent thereof, aſter the intenting ot the 
Reſpective Creditors their Cauſ e. 5 


y his Fa- 
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Dl rang foes [> WS 
* Sacon CVIIl. Hammer-men of Edinburgh againſt Stewart, 24 June, 1664. 
a Foxmalle- 
Ahe Hammermen of Edinburgh in Anno 1641, obtain from the King a 
en Gift of Mortification of certain Feu Duties belonging to the Biſhoprick 
1722 M unteldzʒ and thereupon havingCharged Sir William Stewart of Innernytie, 
for Payment of a Feu- Duty for certain by-run Years reſting before the Re- 
p 12 ſtitution of the Biſhops, he Suſpended upon this Reaſon, That there being 
Tdertain Feu- Duties reſting by old Garntilly the Suſpender's Father, for which 
the Suſpender was Charged as Executor to his Father, he did truely pay the 
ſamen, and not only obtain a Diſcharge thereof, but alſo of the ſamen Feu- 
Duties yearly in time coming; which Diſcharge was Subſcribed by the Dea- <, 
con, Box-maſter, and their Factor. It was Anſwered, That the Diſcharge 
could not be reſpected, as to any further years then was truly ſatisfied; be- 
cauſe it being a Mortification to the uſe of poor Beed-men, the Subſcribers 
of the Diſchargehad no power to Subſcribe the ſame without true and real 
payment made thereof, unleſs they had an expreſs Warrand from the Beed- 
men and wholeCraft; and that an an{werable ſatisfaction ſhould have been 
made therefore: Nor could they give aDiſcharge of future Vears, their Charge 
being only Annual as Deacon and Box- maſter. Replied, The Diſcharge 
was opponed, and that the Beed-men {ſhould ſeek their relief off the Craft, 
; whoſe Deacon and Box-maſter have power to uplift any thing belonging to 
the Incorporation. Oo, i: 
The Lords found the Anſwer to the Reaſon of Suſpenſion Rele- 
vant, and did only ſuſtain the Diſcharge for the Years truly ſatisfi- 
ed: And found, That the Clauſe for the future was either adjected 
by Error, or by Fraud; which could not prejudge the Beed men nor 
the Incorporation, unleſs there had been an expreſs Warrand for it, 
upon a Juft and Onerous Ground, | 
Sulz. | 
ORR SG, CVIII. Farquharſon againſt Gardner 24 June 1664 


Verbas : 


A 


£7, 5 Ur 12 : 


TE Sy Here being a Decreet of wrongous intromiſſion recovered at the in- 
ſh 147 | . a # | 

le J. 3 ſtance of Farquharſon againſt Gardner and others, 
aul ix for divers Goods alledged ſpuilzied the time of the Troubles: Reduction t 

was intented thereof, upon a reaſon founded upon the Act of Indemnity. 

o which it was Anſwered, That the Act of Indemnity can defend none 
who ſpuilzied Goods, without an Order from ſome Superior Officer; and 
thir 
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| thirPuyſuers'of this Reduction cannot alledge any ſuch Order. It was Re- 


plied, That the Purſuers being Souldiers under Command for the time, 
mult be preſumed to have meddled with the Goods by an Order; eſpecial- 


ly, ſeing they offered to prove, that they were under the Command of = 


Maſter of Forbes, who keeped a Garifon in the North, for whoſe uſe 
they medled with the Goods ; and after ſo many Years, 17 or 18, they 
cannot be oblig'd to prove an Order ; Orders at that time, being for the 
moſt part Verbal. : ES | 
The Lords ſuſtained the Reaſon of Reduction, unleſs the Defender 
would offer to prove by the Purſuers Oath, That what he did anent 
the taking away the Goods, they did it without Order. A 
| 3 * int Ml, 8 Nen 
g Aignao A. 
CIX. Black againf Hat. 28 June 1664, iq" 3 


Here was a Bargain betwixt Andrew Black and William Moffat 


certain Price; And for Payment thereof pro tanto, Andrew was to aſſign tod. 
liam a Bond of 300 M owing by James Inglis; whereupon William purſued 
the ſaid Andrew, for fulfilling the Bargain, and obtain'd Decreet before the 
Bailies of Edinburgh; which Decreet being queſtioned before the Lords, 


the Debate was, whether the ſaid Andrew jhould aſſign the foreſaid Bond 
with abſolute Warrandice, that the Aſſignation might effectually work pay- 


ment. It was Aledged, That he ſhould only Aſſign with Warrandice from 


his own Fact and Deed ; becauſe, it being in the Bargain, that he ſhould 


only aſſign the Specifick Debt, not mentioning any Warrandice at all; 
It imports no more, but that he ſhould not be oblig'd to pay Money, but 
to give him ſuch a Debitor, againſt whom, it Exception had been made, he 
would not have made the Bargain. It was Anſwered, That Andrew having 
agreed to grant an Aſſignation, it ought to be an Effectual one, and not of a 
Debitor who poſſibly would prove irreſponſal.; and that therefore the ſaid 
Andrew ſhould be obliged for his Suſhiciency. _ ä 
The Lords found, that William ſhould be free of the Bargain, unleſs 
he got an Aſſignation with abſolute” Warrandice, but would not tie 


n Ware is nol 771. 
; t Aus | „hereby 155 2 
the ſaid il iam ſold to the ſaid Andrew certain peices of Cloath, at a 


* 
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the ſaid Andrew to it, if he would rather quite the Bargain. 3 
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G Crawfurd againſt the Laird of Preſtoungrange. 1 July 1 664. monk; 
1 Earl of Traquair being Tackſman of the I einds of the Paroch of u- H 


nerlethem, and having . the valued Duty oi the Viccarrage of 
the 
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the Lands of Lethenhops to Thomas Crawfurd Merchant, he purſues the all 
Laird of Preſtoungrange Heretor for payment of the valued Duty. It was be 
Alledged, I hat the Lands of Lethenhops were of Old a part of the Abbacy ru 

of Newbattle, erected in a Temporality in favours of Mark, thereafter, Earl of 

Louthian,from whom Preſtoungrange has Right by Progreſs, to the ſaid Lands 

& to theTeinds,to be poſſeſſed by him as otOld.Likeas, there is aProteſtation 

for him in the Decreet of Valuation, that it ſhould not be Prejudicial to his 

Right, whenſoever the Lands ſhould be pleniſhed with his own Goods, not 

ſet to Tenents, at which time no Teind is payable therefore, which by 

the Cannon Law, was a priviledge granted to the Monks of the Ciſter- 
tian Order, whereof Newbattle was an Abbacy. Likeas, The Abbots con<"" 
tainually enjoyed that Priviledge ; and ſinceſyne, the Lords of Erection, 
and the Defender and his Father, ſo oft as the Lands were in their oun 

Hands. I. was Anſwered, That by the Cannon Law, that Priviledge 

was only Perſonal to the Monks themſelves, and not to any ſingular Suc- 

ceſſor, as appears by the D. D. Panorm: &c. and therefore it cannot belong 
to the Defender. Replied, That the Priviledge is Nottour, and by a De- 

creet in foro recovered beſore the Commiſſars of Edinburgh in Anno. 1589. 

It was found, That the Priviledge did belong to the Lord of Erection, and 

has ever been enjoyed fince{yne. = | | 

The Lords found the Alledgance and Reply Relevant. 


£ Stol; | 
. {ingot XI. Graden againſt Ramſay. November 1664. J 
Bow m ou f x0 Ih Cg lan. # | | ce 
TN an Action purſued by Grace Graden, as Executrix to John Graden her m 
Father, againſt Doctor Ramſay, for payment of a certain Sum, contain- th 
ed in a Bond made by the ſaid Doctor, and ſome other Perſons to the ſaid wa 
deceaſt John. It was Alledged by the Doctor, That the Bond being of 
Subſcribed many Years ago by the Doctor, and other friends of the Ml, foi 
Earl of Hull derneſs a little after his Death, and the Money truly im- ſw 
| ployed for defraying his Funerals, the ſamen was truely payed back co 
| by the. Earls Executors; though after ſo long a time theDoctor cannot . 
| now inſtruct the ſame : But he alledges, That the Bond can furniſh no Action u. 
| againſt him, becauſe it was granted at the time, when both Subſcriber and pr 
Receiver of the Bond were all living in England, and the Bond is dated in cr 
England where the Money was received: And therefore, as. in England PL 
Bonds of that Antiquity do preſcrive, ſo ought this Bond being now pur- OI 


ud in Scotland, It was drſwer?, That the Creditors and Debitors "eo 
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all Scotsmen, and the Bond drawn after the Scots form, and appointed to 


be Regiſtred and to have Execution in Scotland;; and therefore it muſt be 
ruled according to the Law of Scotland. <xvii/. 


The Lords Repelled the Alledgance. ; 7 A 
2 | | * 9 
A Cl. Hay againſt Baillies of Elgine. e, 


fering Andrew Roſs to eſcape forth out of their Priſon, where he was in- 


carcerat tor a Debt owing to the Purſuer, and therefore concluding pay- 
ment againſt the Magiſtrates Adtione ſubſidiaria. It was Alledged, That the 


Priſoner eſcaped, vi majore, having broken the Priſon in the Roof by which 


he came forth. It was anſwered, Non relevat: Becauſe the Magiſtrates and o- 


thers under them, were obliged to Guard and Watch the Priſon, that the 

{ Prifoner might not eſcape; ſo that unleſs he had eſcaped, by the aſliſtance 
of ſuch power as they were not able to reſiſt, his eſcaping by their Ne- 

gligence either at the Roof or Doors cannot defend them. M el.. 


The Lords repelled the Alledgeance. ne 2 ; 


V. 1 — jt 
rea Gy ee 
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CXIIIL Meikle againſt Liſtoun. 18 Movember 1664. rt _ 
| | | | 5002 


An AD 


5 
E 


Onet Meikle as Heir general, Served and Retoured to John Meikle her Bro-vy nie 


ther, purſues Reduction of a Diſpoſition of a Tenement of Land, and 
certain other Lands made by the Defunct to Patrick Liſtoun, with the Infeſt- 
ment following thereupon; upon this reaſon, That he was Furious or Idiot 


the time of the Diſpoſition, before and ever ſince- during his Lifetime. t 
was alledged, That a general Service could not furniſh a Title for an Action 
of Reduction, being to take away a real Right and Infettment ; and there- 


fore, unleſs the Purſuer were infeft, there could be no Proceſs. It was an- 
ſwered, That the Alledgeance ought to be repelled, becauſe the Purſuer 
could not be legally infett upon a Retour, untill the Infeftment granted to 
Liſtoun were reduced: Becauſe the Defunct non obiit ultimo veſtitus & ſaſi- 
tus, being denuded by the Infefrment granted to Liſtoun; and therefore, 
properly that Infettment thould be firſt reduced, to the end that the Purſu- 


er may be habili modo infeſt upon the Retour; juſt as if a general Heir,were 


purſuing a Decd and Infeftment to be reduced, as done in lecto ægritudinis, 
or an Heir of a Minor, upon Minority. 
The Lords Repelled the Alledgeance, 
; _ c 
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N an Action purſued by Colin Hay againſt the Baillies of Ekzine, for b LT | 
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CXIV. Smztoun againſt Notman. 


85 AI John Smiton did by his Letter-Will, Nominate Margaret Cur- 
ror his Spouſe, Robert and Beſſie Smitoun s their Bairns Executors, and 
did Nominate his Wife Tutrix, and George Curror of Houden, James Not- 
man, Burges of Selkirk, and James Curror his Father in Law, Overſeers. 
The Relict medled as Executrix and Tutrix, having confirmed the Teſta- 
ment, and after her Second Marriage, did medle alſo: The Children did 
raiſe a Procets againſt the Heirs of James Notman (who being Overſeer did 
medle alſo with the Defuncts Goods) for all that did belong to the Defunct 
intrometted with by him, or as he who ought and ſhould have intrometted 
with the profits thereof: Super hoc medio, That he was Overſeer Nominat, 
& if ſo, Pro- Tutor, after the Second Marriage, & Death of the Relic&t,bySub- 
ſeribing Diſcharges & intrometting as Tutor. It was Alledged, That as Over- 
[ſer he could not be purſued, not being any ground of a Paſſive Title: Nor as 
Pro- Tutor, where there was a Tutrix Nominate. And though he might 
| be conveenable Rei vindicatione, in quantum he did actually intromett with, 
yet, not for what he did not intromett with; ſeeing albeit ſuo periculo, he 
did intromet with ſome things, ſor which he was Comptable, yet, having 
no legal Title by which he could legally intromett, or call and conveen 
; Debitors and Havers of the Defuncts Goods, he ought not to be purſued 
e did not medle with, and far leſs ought to be purſued for the 
Intereſt. It was Anſwered, That the Pro- Tutor having medled eo nomine, it 
ought tobe imputed to himſelf, thathe had not a law ful Title, as Tutor, who 
without doubt might have procured a Tutoty Dative, which could not 
have been denyed him, at leaſt if it had, an other would have obtained the 
ſamen, and been forced to find Caution: And therefore ſeeing he immiſcuit 
ſe as Tutor, he muſt be liable as if he had been Tutor Nominate, or Tu- 
tor in Law, or Tutor Dative: In either of which caſes, he would have 
been ccomptable for the whole Eſtate and Intereſt, and for Omiſſa as well 
as Commiſſa. : 
Ihe Lords before. Anſwer ordained the Purſuer to produce all the 
Papers ſubſcribed by the Pro-Tutor, which he would make uſe of to 
prove the Pro- Tutory, with a full Charge of the Commiſſa & Omiſſa by 
 kimfelt or by the Tutrix, or by the reſt of the Overſeers, and then after 
onl(ideration of his and their Carriage; they declared they would 
conſider in quantum he ſhould be made lyable, whether tor —_ 
= | Ulla. 
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Omiſſa as well as Commiſſa, and whether for the Ommiſſa and Comiſſa- 


of the reſt alſo. 5 . 
: + -xhbrhon 
CXV. Fork againſt Loudoun. 15 December 1664. al _ 


R. Hugh Fork being Tutor of Law ſerved to his Brother and Siſter 24 | 
of a ſecond Marriage, purſues Mr. Gavin Loudoun for exhibition of 
certain Writes belonging to the Children. It was Alledged, That the De- | 
fender is Tutor Dative to the Children, at leaſt his Brother, from whom he 
has the Truſt of the Writes as Tutor Dative, and concurreth to the Alledg-- 
1/- ance, That he having the Tutory legally eſtabliſhed in his Perſon, is not 
| obliged edere Iuſtrumenta, to any who has not a Valid Tutory, or other In- 
n. tereſt. It was Anſwered, That it is not proper ante exhibitionem, to Diſpute 
the Validity of either of the Tutory's ; and the Purſuer, tho he were not 
Tutor, but neareit of Kin to the Children; may have good reaſon to call 
for Inſpection of their Writes, wherein they can have no Prejudice, but 
much more, being Tutor in Law ſerved. 5 | 
vp The Lords Repelled the Alledgance contra Exhibitionem, reſervine- 
to the Parties to diſpute their Rights before Delivery. | 


1 1 7 7 1 l | S{emovi 2 1 as lah 

CXVI. Ag againſt Kellie. L e U £ 5 5 

T gere was a Removing purſued at the inſtance of Mr. Cornelius Heli So 4 
and Alexander Fack, as having Right from him, againſt William 15g] 
Kellie Tenent of certain Acres, who having Alledged, That his Maſter Rod. 
ger Hoge Advocat, to whom he was Tenent by payment of the Rents, was 


5 not Called, he being a Compriſer; andlupon the Compriſing having Charg-- 


ed the Superior; which Alledgance the Lords having Repelled, and having 
ordained Mr. Rodger to Compear for his Intereſt, he did reſume the Alledg- 
ance founded upon the Compriſing and Charge againſt the Superiors, and 
his Poſſeiſion of the Rents. To which Ir was AG, That a Compriſ- 
ing and Charge v ithout a Seaſin, as it could not furniſh a Title for an Action \ 
of Removing, no more can it Defend the Tenentin a Removing ; other- 


ways, 2 Charge without further Diligence, ſhould be equivalent to an In- 
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z prejudge the firſt Compriſer, having done Diligence; and {tho he cannot 


/ purſue a Removing without an Intettment, yet he may defend the Tenent 
/ irom Removing at the inſtance of a Party, who though Inſeft, yet his Right 


o a th 47 yiro by. | ; | 
2 on, B an of Marriage betwixt the deceaſt James Buchanan and Agnes 
F "NEC 
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tz no4Lands and of a Sum of Money, with the Liferent of all the Conqueſt 


J C0 
% *. 


x has been ordinarly found in Moveable Bonds containing Sums of Money 


ages oP ; 


is not ſo Valid; Juſt as an appearand Heir may defend a Tenent, though 
he cannot purſue a Removing. - a 
The Lords found the Alledgance Relevant in hoc judicio. 


+ — 7 ES 
- Hoe 2 2, e XVII. Young againſt her Husbands Executors. 


Toung his Spouſe ; He is obliged to provide her to a Liferent of |, 
Heretable and Moveable ; whereupon , the and her ſecond Husband 
Walter Richardſon, purſue the Executors of her firſt Husband, not 
only for her Liferent of the hail Moveables, but for a Third thereo 
toaTerce of ſome Lands which ſhe Liferents. It was Aledged, That ſeing 

ſhe is provided to a Liferent of the hail, ſhe cannot both enjoy the Liferent, 
and allo have a Third of what the Liferents. It was Anſwered, That the 
Contract doth not exclude her from a Third of the Moveables which the 
Law do provide her to; and the Contract providing her to a Liferent, doth 

not ſay, that it is in Contentation of all Third. And tho a Wite be by 
Contract appointed aLiferenter of Lands, it will not exclude herfrom aTerce® © 
of ſuch Lands whereofſhe is not Liferenter. Replied, That the being provided $, 
to a Liferent, it imports as much, as that the ſhould acquieſce with her 
Liferent, without claiming Intereit to the Property of that which ſhe Life- 
rents; or elſe, if ſhe will have a Third, ſhe muſt renunce her Liferent, as 


provided to the Man and Wife in Liferent. LR tha; 
Which the Lords found alſo in this Caſe, conform to the preceed- 
ingPractique.s | | 


Cnr nan » CXVIII. Scot againſt Wilſon. 


' 2 y A 
5 In io fern at 


Ago 15 Gp. -. a | , ; 
Ichard Scots Engliſh Man, Indweller in Carlyle, charges Fohn Wilſon 
and John Henderſon for 324 J. Starline and 500 l. Starl. contain'd s! 
in their Bonds, who Suſpended upon this Reaſon, That they made Pay! _ 
ment of a part of the Sums to certain Perſons who were Partners with, or 
Factors for the Charger, which they offer to prove by their Oaths, and by þ 
e | | 7: 08 - 
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the Chargers own Compt Books. Anſwered, Not Relevant to be proven 
by their Oaths, but by the Chargers Oath 3 by Write: And as to 


the Chargers Compt Books, he is content to Depone, there is no ſuch 
thing in them. It was replyed, That the Charger being an Engliſbman, 


living at Carlyle, where the Bond was Subſcribed, he ought to be ruled 


accoding to tlie Law of England, and the Sufpenders offer to prove that 
payment was made to the Partners, and tliat they were Factors and Part- 


ners, is probable by Witneſſes. Duplyed, That the Bond is granted by Scots. 


men, appointed to be Regiſtred in Scotland, and being drawn aſter the Scots 


Scotland, which accordingly The Lords found: And that the reaſon there- 
of was only probable by Write or Oath of Party, but withal, before the 
Charger ſhould depone,he was appointed to exhibite hisCompt Booksto the 
end Inſpection might be taken thereof, whither any payment has been 
made of the Sums charged for to him, or others in his Name. To which 
end a Cowmitlion was granted to ſome unſuſpected Perſons, both to make: 
inſpection of the Compt Books, and to take his Oath allo. 


CXIX. Campbel againſt Campbel. Cy ferent Jo « wife. 
Y Contract of Marriage betwixt Alexander Campbel and Fa 


form, the reaſon of Suſpenſion is to be decided according to the Law of 


Ga- of mavia "OL: 


ve Hape no 2 


bel, the Deceaſt Alexander as Principal and certain Perſons as Cau- ef man ö 


tioners for him, are obliged to pay to the ſaid Janet yearly the Sum of 80 


lib. whereupon ſhe intents Action againſt the Cautioners for payment. Ie 


was Alledged, That the Contract quoad the Cautioners is Null, being on- 


ly Subſcribed by one Nottar. Axſwered, That Marriage having followed, 


it Homologates the Contract and ſupplyes the defect of two Nottars. Re- 

pftyed, That the ſubſequent Marriage might ſupply the defect of a neceſſar 

Solemnity,quoadthe principal Party Contracter,but not guoad tlie Cautioner x 
And for this ſome old Practigues were Alledged. | 


The Lords found the Contract Null, quoad the Cautioners. - 1 


| YanSachons. 


yy | Dotnss ; . 
CXX. Brown againſt Watſon 22 December 1664. ten penally 
ar 4 priſons 


Eeorge Brown Merchant by his Ticket obliged himſelf to pay to Foh 
Watſon 18 lib. Sterl. and in caſe of failzie 50 lib Sterl. and upon 
another Ticket, to pay to 7homasMain 10 lib Sterl. James Kirk being Factor 
to both the ſaids Creditors in November 1662 obtains a Decreet in abſence 


before the Baillles of Edinburgh againſt the ſaid George for the ſaid failzie of - 


70 
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{ 
« 50 lib. Sterling, and for the other ro lib. Sterling, upon which he takes t 
ö out an Act of Warding wherewith he apprehends the Debitor, and in the L. 
mean time while they arc under Tryit, and the Debitor being ſo taken, to | 
5 ſave his Credit and for fear of Priſon, he gives a new Bond relative to the 1 
| Decreet for payment of the whole Sum, which Bond he Suſpends and in- 
tents Reduction thereof, and of the ſaid Decreet, whereunto it is relative u- 2 
pon this ground, That the Becreet was for not compcarance; whereas if * 
he had compeared, he would have alledged, that he could not have been St 
decerned for the 50 lib. Ster. being but a Penalty for not payment of 18. tt 
which Exhorvitant Penalty in all ju{tice and Reaſon thould have been reftric- di 
ted: and as to the new Bond, it was granted under Tryſting and for fear 3 
of Priſon, and loſs of his Credit and Reputation. It was Anſwered, That — 
tlie new Bond was granted by way of Tranſaction, whereas he V 
might have Suſpended the Decreet; and fear of Priſon not relevant where it * 
is not a private force, or Priſon he feared, but Autore Pretore upon a legal ” 
Sentence, and in Execution thereof, Tranſactions in ſuch caſes being moſt P! 
lawful and not to be reduced. Replyed, That the Suſpender being Surpriſed 5. 4 
in this caſe, by the Act of Warding under Tryſting, there was not only fear al 
upon the part of the Suſpender, but Dolus malus in the Charger, to cauſe ap- be 
prehend him when he was under Tryſting. — 
The Lords found they would modifie the exorbitant Penalty, the Þ| C 
Suſpender proving, that they were under Trylting the time of the St 
| 4 Caption or Act of Warding, or granting of the Bond. 3 
| e courſs 7 facafion Call 3 5 885 / | hi 
| 087; 225 * XXI. Calderwood againſt Pringle. | . F 
Hei, % 75 . 5 7 
＋ * Deceaſt John Pringle of Cortleferry by his Contract of Marriage C 
with Aliſon Pringle his Spouſe in Auno 1632 obliged him to reſign Se 


his Lands in favours of himſelf 1255. his Spouſe, and the Heirs to be gotten C 
betwixt them; whilks Cie Sz Cn Heirs whatſomever. The ſaid John. 
being dead without Heirs of the Marriage of his Body, and his Lands by the | 
old Infeftment being tailzied to the Heirs Male, James Pringle of Willanlaw 

has obtained himſelf infeft therein as neareſt Heir Male, and Fohn Inglis of 5+: 
Mannorhead, and Marion Pringle being Heirs of Line to him, and they having 

aſſigned their Rights in favours of James Calderwood, he purſues the Heirs | , 2. 
Male for fulfilling the obligements in the Contract in favours of the Heirs 10 
of Line. It was Alledged, The obligements being mage by the Deſunct, and , 

the purſute being at the inſtance of the Heirs of Line their Aſligncy, _=_ * 

leir 


A. 


S+ | 


M2 ly time; and yet their Judgment was,that the Obligement, could not be \ 


: 1 a 1 * | bo. 
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their own behoof Debitum and Creditum is con founded; and tho it were 
not confounded, but that the Heirs Male might be thought lyable to the 


Heirs of Line, yet not in this Caſe; becauſe; the Old Tailzie of the Lands 


was conſtituted by Infeſtꝶ ent granted by. the Superior, which. cannot be 


taken away by any ſuch Naked Obligement, unleſs Infeftment had follow- 
ed thereupon from the Superior ; becauſe, Infeftments of Tailzie as they 
are Conſtitute, muſt that ſame way be diſſolved by an Infeſtment from the 
Superior: Likeas, To clear that it was not the Defunct's Mind. to alter 
the Tailzie; that he did live many Years after the Contract, and 
did nothing thereupon in ſavours of his Heirs of Line, and which Contract 
was made tor the uſe of the Wile in Liferent, and the Heirs of the Marriage; 
and whereas, Heirs whatſomever were Subſtitute, failzieing Heirs of the 
Marriage, his Meaning has clearly been of Heirs whatſomever contain d 
in his old Infeftment, which were Heirs Male whatſomever. Likeas, I 


was Alledged, That by the Old Infeitment granted by the Superior; it was 


— 
5 th OS 


provided, That the Tailzie ſhould. not be altered without Conſent of the 


uperior. It was Anſwered, That where an Obligement is only perform- 


able by an Heir Male, eſpecially in favours of the Heir of Line ; there can 


be no Conſuſion, the Heir Male being proper Debitor, and the Heir of Line 
Creditor : And the Queſtion is not here, how a Tailzie ſhould be perfectly 
Conſtitute or Diſſolved, which no doubt muſt be by Infeſtment from the 
Superior: But here the Queſtion is, upon an Obligation for perſecting z 
Tailzie, viz. For reſigning .in the Superiors hands ; which Obligation, 
the Defunct's Heir-Male is obliged to perform to the Purſuer, who willtake 


his own way with the Superior;and though there were ſuch a Clauſe in the 


Old Infeſtment, that the Tailzie ſhould not be altered without the Superiors 
Conſent, which is denyed, yet that takes not away the force of theObli- 
gation againſt the Heir-Male; but that he ought to reſign in favours of the 


Purſuer, who will take his hazard of the Superior, in whoſe Favours that 
Condition is conceived. | 


The Lords before Anſwer, ordained the Old Charter of Tailzie to be 


produced, that they may conſider how it was Conceived, which 
they did, conceiving the Caſe to be favourable for the Heir-Male, 


in reſpect nothing had followed upon the Contract in the Deſuncts 


made Void, but belioved to be fulfilled, unlels ſomething. more did 
appear from the Old Tailzie. — 
» Cd 
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Katzolr®- | | 
Tan uninghame Charges HenryDenniſton for payment ofa certain Sum 
due to him by Bond, who Suſpends upon this Reaſon, That the faid 
James being Curator to the Children of the Deceaſt William Wilſon ; The 
Suſpender 1tands Cautioner for him in the Act of Curatory. And true it is, 
That by theChargers Mal- Adminiſtration, theSuſpender is under Hazard, the 
Children having intented an Action, at leaſt being ready to intent an Action 
againſt him, ſor Removing him as Suſpect; and therefore the Suſpender 
ought to have Retention. 7? was Anſwered, That the Suſpender is not diſ- 
treſſed; and there is no ſuch Action intented,neither is there any Reaſon 
for it; and the Money Charged for, was borrowed after the Suſpender be- 
came Cautioner, and bound himſelf to repay it faithfully. It 
The Lords found the Letters orderly proceeded, reſerving to the 
Suſpender Action as accords in the Law, againſt the Charger, tor find- 
ing new Caution, or tor Removing him as Suſpect. as 
wand”. NN ; 
e hr »CXXIIL. Steil againſt Thomas. 12 January 1665. 


& \Atharine Steil as appearand Heir to her Father and Goodſire, purſues; 

- 1' | Fohn Thomas for Exhibition of the Writes of certain Tenements a 
deliberandum: In which Action there being a Defence proponed, That her 
Father and her Goodfire were Denuded, and the Defender and his Predeceſ- 
fors had po!'eit the ſaid Tenements,asHeretors theſe 4o or 50 Years by-gon ; 


The Lords beiore Anſwer, ordain d the Defender to produce ſuch Writes as., | 


he had, to prove that they were Denuded, and according to the Ordinance; : 
the Defender produced only, ſome - Compriſings lor very {mall Sums ; which. 
Sams, the Compriſers,and others having Right from them,did receive, and 
were fully ſatisſied by their Intromiſſion before the Legal expired, as was. 
Alledged. Likeas, the Evidents pertaining to the Purſuers Predeceſſors, 
were in the Hands of Alexander Tule their Uncle, and after his Death Fohx 
Meikle Taylor, medled with them, from whom, the Defender without the 


Purſuers Knowledge or Conſent received them. 


Lord ordained the Defender ante ownia to exhibit all. fach. 
Writes as he had concerning the Tenements libelled, reſerving all De- 
_ fences againſt the Delivery. os 
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| Cv. Kincaid againſt Leckie. E ales 


id N an Action purſued at the inſtance of Kincaid againſt theLairds kg 
* Leckie & Boquchan: It was found, That where in a Bond bearing Annual- 
85 rent, the Principal Debitor was only obliged to pay the Annualrent (& not the 
e Cautioner,) during the not payment of the ſaid Principal Sum; yet one of the 


Cautionersbeing diſtreſt, & the other Cautioners being obliged toRelieve him 
pro rata of all Coaſt, Skeith, and Damnage; They are lyable to the Cauti- 
oner who was diſtreſt for payment of Annualrent, ſince his diſtreſs and pay- 
ment; and alſo found, That the Cautioner being Aſſigney, may ſeek pay- 
ment of the haillzum,except his ownProportion ; juſt as the principalCredi- 
tor might do, though the Cautioners be obliged to Relieve others pro 
rata Ouy. e N 


a 
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C XXV. Graham againſt Bruce. Eodem die. - Confong y F, 
| 5 ; VU af Ag (9/194 - 


N an Action purſued at the inſtance of David Graham Taylor again o | 
George Bruce and Doctor Martine, to make Arreſted Money furthcom- 

+. 1ng:It was found, That the looſing of theArreſtment did not liberat the Debitor 

in whoſe hands the ſamen is arreſted, in regard it was ſtill reſting by him, 
un-uplitted by theLoofer. | 


Ir hac of mari agb. 


CXXVI. Wallace againſt Wallace. Eo demdie. oy ts 9 oa mayings 


3 een 4 
arriage, Exocreat- be- pang 
ther, purſues Hug, | 


ſerbjcg. 


* Iliam Wallace, only Son and Bairn of the firſt M 
1 n | . h 

Wallace lis Brother of the Second Marriage, as Executor confirmed to their 

Father, for imploying of 5000M. which theirFather received in Tocher with 

his Mother, and was obliged, by their Contra& of Marriage, to imploy 

in favours of himſelf, and his Wife, and the Heirs, or Bairns to be 

procreat betwixt them: Compears Margaret Kennedy the Second Wiſe, 

in whoſe favours, the Defunct is obliged to imploy a Sum of Money, and to 

_ perform certain other obligements contained in her Contract of Marriage. 

+ And Alledges, That no Proceſs can be ſuſtained, at the Purſuers inſtanceas 

Bairn, unleſs he were Heir ſerved ; and in that caſe he would be obliged to 

fulfill the Second Contract of Marriage, and be alſo liable to his Fathers 

Debt. Likeas, that Clauſe, a in the Purſuers lavours can be inter- 
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no other ways, then it would have been, if his Father had imployed 
the Sum in his n time, conform to the deſtination thereof: Now if he 
had imployed the ſamen by Infeſtment or other ways in favours of himſelf 
and Wife, and the-Helrs er Bairns of the Marriage, he himſelf, would have 
been fiar, and the purſuer behoved to have been ſerved Heir of the Marri- 
288 thereto; and conſequently liable r. pra. It iras Anſwered, That the 
oblige ment, being conceived in favours of the Heirs or Bairns, it is equiva- 
Nute if the Word Bairus had only been ſet down: And it is conceived, 
the: 


Word, Bairns,1s Exegetick of: the Word, Heirs, and imports, no neceſſa- 
ry part of a Service or Retour; ſor if there had been more Sons of the Mar- 
raige then one, all of them would not have been Heirs, and yet the 
ohligement is in all their favours; and there is a great ditterence ,betwixt a 
perſonal obligement,in-thir terms and an imployment by an Inteitment, for 
where there is an infeſtment, there is a Real Right, to which ſome muſt 
be ſerved Heir in ſpecial, for tranſmitting the Inteftment in the Heirs Perſon 
either as Heir of Lune; or Heir of Tailzie and Proviſion; But in this caſe, 
there is no neceſſity of a Service, or Retour, being only a perſonal oblige- 
ment in favours of the Helr or Bairn, -which:the Heir, or Bairn; may purſue; 
without a Service. . 
I The Lords ſuſtained the Proceſs at the inſtance of the Bairn as 
Bairn; Reſerving conſideratiom in its own due place, how far the Pur- 

ſuer might be liable to Creditors : And in the mean time, Found, 

That the Relict ſhould be preferred to the Purſuer, as tothe Liferent 

of any thing provided to her in Liferent, by Contract of Marriage, 

gu Au hut not what ihe might claim of the Moveables Jure relictæ. 


ci Aer againſt Logie. Fanaary 1665. 


hot-Aiding cauhon. Ft 5 5 5 
bn Ker having died inteſtate, leaving two · young Children, in May 1659, ; 
alter which time, there was no Chancellarie Office for the ſpace of two 
Years; and in June 1661 Jobn Her Goodſir and neareſt Agnate, did take 
aut Brieves for ſerving himſelt Turor in Law, and cauſed execute tlie ſamen 8 
But in the mean time, William Logie, Goodſir on the Mothers fide, obtains 
paſt in the Exchequer, a Gift of Tutory Dative; and thereaſter, he obtained 


- 


zo Decreets againſt the ſaid John Her, by which he poinded his Goods, 


rendered him unable to ſind Caution, till he obtained Suſpenſion, and got 
— wrt — d into a Libel: And no the ſaid John Aer, purſues a Redu- 
Klon of the ſaid Turory Dative;upon this reaſon; That before the Service 
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Aunus utilis was not out- run, nor before the taking the Tutory ; and the 
reaſon why he did not find Cantion ſooner, was the Defenders fault, 
who rendered him unable; and withal, the Defender is ſuſpect, his Daugh- 
ter having Married a Second Husband, to whom ſhe has Children, ſo that 
it may be preſumed, he will let a part of thir Bairns Means fall to his other 


Oyes, and a Practique was alledged in June 1632 betwixt Irvine and El. 
fick. It was Anſwered, That Annus utilis is not allowed in this cafe, the 
purſuer having time enough to profecute his legal Right, and might have 

done it long before the Detender purchaſt the Dative. And though it were 


true, that the Purſuer was poinded, yet that is no reaſon to make the Pur- 
ſuer's Right good, and to reduce the Detender*s; it being a legal Executi- 
on putting the Purſuer to no ſuch incapacity, as to excu'e him, ſo as to ren- 


der his null Right valide, and the Practique meets not, for in that caſe the- 


Service and Gift under the quarter Seal were debito tempore expede, and? 
the Tutor did Adminiſtrate, tho he did not find Caution. Da. 
The Lords preferred the Purſuer to the ſubſequent Dative, he 
finding preſently ſufficient caution; which was ordained to be done. 


30% J Abi Heer 
CXXVIIL EFiſber againſt Fer. January 1665. . . | 


X Lexander Haliburton of Coldingtnoms and Margaret Ner his Spouſe;. 

" were obliged, by their Bondito pay to Hobel Lithgow the Sum of 
1200 Merks, which the having Aſſigned to Mr. Michael Fifher her Eldeſt 
Son; he charges the {aid Margaret, after her Husbands Death, who Suſ- 
pends upon th:s reaſon, that the Bond is null, being made by her Szante- 
Matrimonio, at which time ſhe could not oblige her ſelf eflectually. I 
was Anſwered, That the did ratifie the ſame judiqmlly with an Oath, not tos 


quarrel. Replyed, A Ratification, and an Oath, cannot make a null Bond 


valide, both being done eadem Facilitatey As was found January 1663 be- 


F I ..xi(twixt Dowglaſs and Birch. Duplyed, TheSuſpender was in eflect prepofita: 


It g 


negotiis mariti and had the management of all, he being but a ſimple Man, to: 
whom no Neighbour nor other, would truſt any thing without her. Like 
as, her power was ſuch with him, That ſhe cauſed him Diſpone his whole: 
Eſtate to her Brother Sir Andrew Her younger of Cavers, reſerving her own: 
Liferent; and upon Condition that the Fie ſhould alſo come to her in ſome: 
caſes mentioned in the Diſpoſition: So that;the having bound her ſelf and 
Swornzand gotten in eſſect his Eftate to her and hers,jhe ought to be liable, 
notwithſtanding of the Practique which meets. not. 8 mh 


F.of $5. 
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The Lords before Anſwer,ordained theDiſpoſition to be produced- 
CXXIX. Stewart againſt Stewarts. Fanuary 166 5. 


ere being an Infeitment on the Lands of Erroll, or rather an Annu- 
Accor o 4 . vw . . 
ane cnt alrent forth thereof, granted to Umquhile Sir William Stewart of 


| 
9 
'% 


by 


Garntully and Dame Agnes Moncrief his Spouſe in Liferent, and to John 
Stewart their Son, for 10000 Merks, whereof the Lady was Liferenter only 
of the Annualrent eſfeirand to Sooo Merks; and there being a Clauſe of Re- 
quiſition, whereby aſter the Death of Sir William, John has power to re- 
quire the 8000 Merks with conſent of his Mother Liferentrix; and before 
his Death he did require, but not with her confent, and upon the Requiſſti- 
on he did Charge. After John*s Death, his eldeſt Son Purſues a poinding 


of the ground having obtained himſelt infeit, the reſt of the Children being 


Executors, and having confirmed the ſaid 800 Merks: They Alledged, The 
Sum is moveable and belongs to them as Executors. It was Anſwered, 
The Requiſition is null, not being done with conſent of the Literentrix. Re- 
plied, Eſto argumenti cauſa, the Requiſition thould have been null as to this 
effect, that John theFiar could not have compelled the Debitor to pay, unleſs 


the Requiſition had been uſed with her Conſent ; yet, ad effectum, to declare 


his mind, that he would have the Money, and ſo make it moveable, it iS. 


ſufficient. R, The ſamenRequiſition would have been ſufficient enough, 


if theFiar had offered Caution to the Liferenter to make tlie Annualrent ſorth- 
coming. Duplyed, That the Requiſition being made contrair to the Contract, 


it could not be valid to looſe the Inteftment, which ſtands in the ſame 
force as if Requiſition had not been uſed, nor could the Requirer have com- 
pelled the Debitor to pay upon Caution, where her conſent to require 


Was expreſly requiſite; Which is more then the caſe of a ſimple Liferenter, 


where the clauſe of an expreſs conſent is wanting. And in that caſe alſo, it 


1s in the power of the Lords to Judge, whether the Liferenter or the Fiar 


ſhould command the Money; which. they do ſometimes the one way and 


ſometimes the other as they find the ci nces do require, and accor- 


ding to the ſufficiency of the Cautioner offered by either Party. ye. 


Ihe Lords found the S000 Merks Moveable. 
CXXX. Anderſon againſt Provan and the Town of Edinburgh. 


Cauy | f ; 
He Lexander Provan Cuſtomer at the Neather- Bom, being Debitor to 


0 Compelihok 
lf e e Hands of William Gardner all Sums due by him to Provar, and there- 


William Anderſon Merchant in a Sum of Money, Milliam Arreits in 


upon 
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upon gets a Decreet before the Commiſſars of Edinburgh, to make furth- 
coming; whilk Decreet is Suſpended by Gardner, as being diſtreſt by Ander 


- ſon on the one part, and by Donaldſon, Provan's Ail;gney on the other 


part. In this double Poinding, Compears the Town of Edinburgh, and 
Alledges, I hey muſt be preferred to both Parties; becauſe, Provan being 
their Cuſtomer for payment of a Tack Duty, and Gardner being no other- 
ways Debitor to Provan, but as his Sub-tackiman of the ſame Cuſtoms; 
the Town, for theſe Cuitoms, has a Taeit Hypotheck in the Duties owing 
by the Sub-tackſman to the p 

are preferable to the other Creditors, who have no ſuch Priviledge. It was 


Anſwered, That this is not the Caſe of a Matter or Land-lord, who has a Hy- 
potheck in his Tenents Goods upon the Ground, the Debt owing by the 
Jackſman, being only a Perſonal Debt, conſiſting in Obligation, and not z# 
relus. Replied, I hat a Maſter has not only a Hypotheck in his TenentsGoods; 


but it his Tenent ſer any part of hisLands to a Sub-Tenent, for a Duty pay- 


{ able to the principal Tenent, the Maſter will be preferred to the Duty 


rincipal Tackſman, and upon that account, 


payable by the Sub-Tenent, to all Creditors Arreſters, for the Principal 


Tenents Debt. And it was further Alledged for the Arreſter, That rhe 
Town ol Edinburgh was ſecured by a Reſponſal Caationer, viz. Andrew 
Donaldſon, who was bound to them for the Principal Tackſman ; whereas 
thisArre!ler, has no other way,tor payment of hisDebt due hy Provan.Anſwer- 


ed, That though it were ſo, yet they were not obliged to diſtreſs a Cauti- 


oner, where they may otherways find themſelves ſecured by any thing owing 
to the Principal; and they had good reaſon to do ſo, èven for the Cauti- 


oOners Relief. 


The Lords preferred the Town of Edinbargh. | 

And thereafter it being pleaded, that the Town of Edinburgh was ſatiaſi- 
ed by the Cantioner to whom they had Aſſign d the Tack for his Relief. 
The Lords ſound, that the Cautioner Aſſigney, by his Aſſignation, 
had the ſame priviledge agmpetent to him, that the Cedent had, and 
therefore preſerr d the Aſſigney. 


Ohn Lyon of Inneresk, as Tutor Teſtamentar to James. and Alexandew 
Annands, Charges Sir Robert Farquharor payment of 3200 Merks os 
Principal, owing to umquhile Mr. Thomas Annand, b Bond, payable ts him, 


| and. alter his Deccaſe to his two.Bairns 3 who Suſpends non this: Reaſon, 


32 ”_ 
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That by the Teſtament, wherein he is Tutor Nominate, he has only power 
to uplift the Annualrent. Likeas, The Principal Sum is ſufficiently ſecured 
by reſponſal Cautioners, and (if need be) the Suſpender is willing to give 
further Security at the ſight of the Lords. It was Anſwered, That by the 
Teſtament he is Simpliciter nominat Tutor, and tho the aſter- words of 
the Teitament, give him power to up-lift the Annualrent, yet it excludes 
him not from doing Diligence, and to up-lift the Principal Sum ; and if he 
ſhould do no Diligence, he would be lyable to all Hazard; neither will the 
Charger Debate, whether the preſent Security be ſufficient or not: But it 
| is ſufficient, that the Tutor being unqueſtionably Reſponſal, defireth to have 
power of the Money himſelf, to the behoot of the Pupils ; that when their 
neceſſity ſhall urge, either for putting them to Callings, or otherways, 
he may be readier to make it furth-coming, as becometh a Faithful Tutor. 
The Lords Suſtained the Charge for the Principal Sum. EN 
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| We. bk 3 CXXXIL Boyd againſt Kintor. 
Ea ERS " : 
i = an Action purſued at the inſtance of John Boyd Baillie of Edinburgh 

G againſt Mr. William Hintore. The Lords found, T hat albeit a J u- 
tor be not Comptable in Law, for Annualrent of any Annualrent uplifted by 
the Tutor, and reſting unexpended,the time of the Tutory; yet what A- 
pualrents are reſting by him, at the expireing of the Tutory, or for which 
he is Comptable, as not having done Diligence, for the ſame, againſt the 
Debitor, the Tutor is obliged for Annualrent thereof, continually aſter 


the time the Pupil paſſes Pupillarity. 
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CXXXIII. Scot againſt Scot. Fanuary 1665. 


%% 1 

He Laird of Wauchtoun, being Debitor, to the Deceaſt Sir W:lliam 
| Scot Of Clerkingtoun, in the Sum oyooo Merks, and Sir William 
having granted Proviſions to his Children, by Aſſignations to Bonds; a- 
mong the reſt, he did Aſſign his Daughter Margaret, ws 6000 Merks of 


it Wauchtouns Debt, with power nevertheleſs to him to uplift, or otherways 
vi Diſponeupon the ſamen, dureing his own Lifetime. Clerkzngroun having 
1 otherways to do with Money, did uplift and other ways Diſpone upon all 
1 the ſaid Debt except 2000 Merks Ghich was only leſt to Margaret undiſ- 
fl | | | . 2 3 a 275 | 

| poſed of for her Portion, ) and Wauchtoun being inſolvent, Sir William truſts 


an Aſſignation in the Name of John Scot, tothe effect lie for that, and other 


garet ; and tho he had otherways power to diſpone, yet when he made 
that Diſpoſition in favours of the ſaid John, it was only in Truſt and Security, 


it. "Likeas, The Back- bond being in favours of Sir William his Heirs and 
ſtand, the Debt and Compriſing cannot belong to his Heir. 
J Ohn and William Broun's having Compriſed the Lands of Overharcleugh oe 


mient, and may be preferred a-like, the firſt Compriſer having only his 


Of Council and Seſſom, 166g 97 
Debts owing to John Scot, and others who alſo truſted him, might deduce 
an Compriſing tor their Security; and Jabs gives a Back- bond, acknow- 
ledging his Name to be Truſted, and oblidges himſelf to Denude, in favours 
of Sir William his Heirs and Aſſigneys. Sir Lawrence Scot, as Heir ſerved and 
retoured to Sir William, purſues John Scot for denuding himſelf in his fa- 
vours,as Heir, conforme to the Back-bond. Compears the ſaid Margaret 
and Alledges, That John ought to denude himſelf in favours of her; becauſe, 
her Father having Aſſigned the ſaid 2000 Merks, with Power to him in 
his own Lifetime, to Up-lift and Diſpone thereupon ; and he having made 
no Right thereof g but in Truſt, the Truſt muſt be interpret in the 

t 


Teyms,as the Debt ſtood in Sir William's Perſon the time of the ſaid Af 2 
nation made to John, which was affected witk an Aſſignation made to Mar. 


— 


and cannot be thought ſuch a "Truſt as alters his Intention toward his 
Daughter, having no other Proviſion, unleſs he had per expreſſum declared 


Aiſigneys ; the Word Afigrey mull relate to the Aſſignation formerly made 
by himſelf, unleſs he had granted a new one; and the Adjection of the 
Word Heirs, only was to clear that the Fie was ſtill to be in his Perſon to 
Uſe and Diſpoſe thereupon at his pleaſure, which was alfo reſerved to him 
in Margarets Aſſignation: So, that unleſs he had made a New Aſſignation, 
or Declaration of his Minde, that the former Attignation ſhould not 


The Lords preterred Margaret. * 
_ 35 | 8 | 
COnuUV. Graham againſt Broun's. il cap}: en fig 
oper E. 0 | 


from RobertFohnſtoun in Anno 165 5. & WilliamGraham ofBluetwood having 
Compriſed the ſaids Lands within Vear & Day; He purſues the firſt Compriſers, 
for Compt & Reckoning of the by-run Mails intrometted with by them, that = 
he may come in pari paſſu with them, conform to the late Act of Parlia- E 


Charges allowed to him in the firſt end. It was Alledged for Broun's, That 
as to the by-runs, they are Bona fide poſſeſſores, having up-liſted and con- 
ſumed the ſame, according to the ſtanding Law in Force for the time; and 


there is neither Law nor Reaſon to _ them comptable to a Party having 
* = 
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a Poſterior Right, for what they had ſo up-liſted, before the making oſt hat 


brings in both together, and preferrs only the firſt Comprifer as to the 
Expenſe. | © | 
The Lords found, 'That though the Purfuer Graham ſhould come in 
pari paſſu, yet not ſo, but that theDefenders ſhould Iucrari, and be prefer- 
red, as to what they bona fide up- liſted, according to their Right, & the 
Law then ſtanding;tor which, neverthelefs, the Lords found, The Defen- 
ders ſhould Compt, to the end, the Expenſe waired out, may be firſt al- 
towed to them, and the Remainder aſcribed for payment of the Debt 
pro tanto; and for the Superplus Debt, the Purſuer and Defender are to 
come in pari paſſCev. E r 83 

7 ph be SEM FP e's | | 

robe. CXXXIN. Shaw againſt Lewis January 1 665. 

2 obeabtty. | 


ble Eſtate behind him in Moveables, moſt part in Exgland, and a 
part in Scotland ; William Shaw Merchant in Edinburgh, being his Couſin 
German and neareſt of Kin, ' obtains himſelf confirmed Executor Dative to 
him, before the Commiſſars of Edinburgh, and purſues for the Debts owing 


And Alledges, That ſhe ought to be preferred, becauſe the was Nominate 
Executrix, and univerſal Intromiſſatrix by the Defunct, by a verbal Nun- 
cupative Teſtament, which Teſtament and Will, was proven in the Court 
of Prohat of Wills, at London, and that the Defunct was fane mentis, and 
did expreſly exhereditate the neareſt of Kin, as Perſons not deſerving at his 
hands. To which i was Ayſwered, That we have no fuch thing as Nun- 
cupative Teſtaments in Scotland, it being neceſſar that all 'Teſtaments he 


a Nuneupative Teſtament be validin England, as to any Eſtate in England; 
yet it cannot be of force, to take away an Eſtate in Scotland) from the Sub- 
jeds in Scotland, who, and Eſtates in Scotland, ought to be ruled by the 
Laws of Scotland. Replyed, That albeit Lands and Heretages, muſt be con- 
vcyed according to the Laws of the Place where they ly, yet Moveables, 
which conſift moſt part in nominibus debitorum,ſequuntur perſonam, and muſt 
be ruled, according to the Law of the Place where the Creditor lives and 
dies.  Likeas, in the Court of Appeals in England, the faid Auna is prefer- 
red to this Purſuer Compearing. Anſwered, That whatever has been found 
45 | i 11% 


Supervenient Law. It was Anſwered, The Law makes no Diſtinction, but 


e Deceaſt Willi am Shaw Factor at Lon don, having left a confidere. 


to the Defun&, in Scotland. Compears Anna Eewis an Engliſh Woman, 


ſubſcribed by the Defunct, or by a Nottar,or Miniſter, de mandato; and though 
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in England as to a Nuncupative Teſtament and Goods in England, it cannot 
be the Foundation of any Deciſion in Scotland; and theretore, if in Scotland 
4 nuncupative Teſtament will be found no T eſtament at all, it can be no 
Title to carry the Moveables in Scotland, from the neareſt of Kin, & Subjects 


of Scotland; Neither is there any difference in Scotland in this calc, berwixr. 

A Moveable or a Perſonal Eſtate, and Real or Heretable Eſtate, ſeeing 
in the Succeſſion to either, there muſt: be a legal Title inthe Perſon of the 
Succeſſor, according to the Law of Scotland Now a verbal Teſtament in 
Scotland is of no force, as to the Nomination of an Executor, or an univerſal 
Legacie, nor to any particular Legacy, above 100 lib. Scots, whereas this 
Defunct's Moveables were of grear Value, and the leaſt Fart ot themin 
Scotland. : 
The Lords Repelled the Alledavace and Reply, aid Canin that the 


Nuncupative Teſtament would no tbe ſuſtained as to the Moveables in 
Scotland. 


CXXXV . Blacket Fe Bunkle, 26 3 x 4 Al 25 e, FTE 


Illiam Blacket Mercantin Newcaſtle obtains a Decreet againſt Helen | 
Bunkle, Relict of John Loran in " Kelſo, for payment of certain - 
Sums, as being the remainder of a greater Debt owing by her 


- Husband, whereof ſhe entered in payment, and promiſed or conſtitute her 


ſelf Debitrix for, the reſt : The Decreet is Suſpended upon i this reaſon, that” 
it is without lawfull Probation, there being nothing produced to verify her 
to be Debitrix ; the moſt that can appear being only, that ſhe payed a part, 
and deſired his forbearance for the reſt, which bindeth not the Debt upon 
her, unleſs ſhe had promiſed payment. 
The Lords found, that this was no l ground 1 to Decern, and 
therefore Suſpended Simpliciter; | 
£ Nara 


* 

II. Baptie agai ft Barclay. January 1665. 4 "on 
CXXXV pie again 9. JAHNATY 1665. Tee 
Eorge Baptie gives a T icket to Chriſtian Barclay, acknowledging, chat; 5 . 

2 "Chil the had brought ſurth, was his, under promiſe of Marriage, . 
whereupon, ſhe purſued him, before the Commiſtars of Edinburgh for Adhe- 
rence, and obtained a Decreet, whereof he raiſedſSuſpenſon and Reduction, 
upon this Reaſon, That ſhe being a Taverner, looſe, and of a very leud life 
too; He could not deny, but that 1. had Carnal dealing with her, and 
was 
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was perſuaded, ſhe had dealing with diverſe others alſo, tho upon 
him, he fathered the Child ; and long after the Birth of the Child, 
ſhe did molt Subtilly and Falfely Exprobrate, and affirm upon him, 
that he had made a Promiſe, and upon a certain Day came to him on 
the Streets, and told him, the would preſently go and drown her ſelf, if he 
would not Subſcribe the Ticket, which he ſimply was moved to do,though 
he was content to make Faith, that he had never given her ſuch aPromile , 
after wards,he ever {till more and more wax. her, and never uſed her 


Company, mean time ſhe brings furth an other Child long alter the Ticket: 
So, that granting he had truely made a Promiſe as the Ticket bears, ſhe has” © 


forefaulted the benefit thereof, by her Aſter- horedeme; which would be 


a lauf ground of a Divorce if they were lawfully Married, and far more 


ought it to be a ground, to impede the Solemmization of a Marriage, or Ad- 
herence: I was Anſwered; That Gopal and the Ticket under his Hand: 
bearing the Promiſe, made a validum & ratum Mitrimonium, and anyChild 
gotten thereafter, the Law preſumes to-be in the Marriage, Hlius enim eſt 
quem: nuptiæ Demonſtrant, umleſs the purſuer, can oer to prove her an Adul- 
treſs with an other; in which Caſe, he may purſue a Divorce: and ſo it vas. 
feund by the Commiſſars. Replyed, That tho tlie Ticket did bear a Pro- 
. Copula, yet the Marriage was not legitime Solemnmized, nor did 
there any Co-habitation-follow; and therefore ſhe alte w ards playing the 


Whore, and bringing ſurthl a Cmld, unleſs it coul be made appear, that 


he did Co habit, or any other way Converſe with her, (ſo that it might 
be at ſeaſt probable, that he had dealing with. her J, that Preſumption of 
che · Law, in this Caſe, cannot have place. 

The Lords before An{wer, ordained the Defender to-Condeſcend:. 
whether or not ſhe can make it appear, that ever ſhe converſed with 
the Purſuer after: the Subleoibing! of the Thekets or was in his Com- 
pany, and when, and where. 


x 3 
Cb. Pairdef Lintounagainf Laird of Torſonce. 
: January 1665. 4} 
f 1 | * He deceaſt Laird of Eiutoum and Sunderlandhall gives a proper Wad:. 
** 0 6 __ of the Lands of Xippilaw to the deceaſt Sir George Ramſay of 


' 'Williceleugh, redeemable for-5000 Merks ; which Wodſet is Compriſcd, by. 
Pringle 057 Torſouce, (who: had Married Willieceu Daughter) from the 
Heir of Sir George; and upon this Cornpriſing, he requires. Sunderlaudball 
as. _ ta: his F Abs far powmbns: of the 5909. Merks, and on ho. 


— 
8 
2 


.. ears a”. ii. 


"Þ» 


1 
d, 
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Suſpends upon this Reaſon, that conform to the proper Wodſet, his Father 
had put Sir George Ramſay in Poſſeſſion theſe many Years ; and therfore, 
how, and by what Concluſion; he loſt Poſſeſſion, he knows not, ſeing An- 
drew Ker of Kippilaw, is, and has been, in Poſſeſſion theſè many Years ; and 
therefore, unleſs the Purſuer not only renounce the Wadſet, but put the 
Defender in polleſſion, he ought not to be decerned to pay. I was Anſwer-- 
ed, That the Purſuer being a Compriſer, he was not, nor is obliged to ſeek 


Poſſeſlion, but finding the Defender obliged to pay uponRequiſition, he may 


lawfully require, and upon payment he ſhall renounce the Wedſet; u- 


pon which Renounciaton, the Defender may purſue the ſaid Andrew: Ker 
© forPoileition, who bruiks, by no Deed of the Purſuer. Replied, That the 
Purſuer, carr be in no better Caſe, than his Author Sir George Ramfay;his own» 


Father-in-law, who if he had been purſuing, the Defence would have beer 
very Relevant againſt him, ſeing he was put in the Poſſeſſion by vertue of 
the Vodlet; Nor can the Defeder know, how Andrew Ker got the poſſe(- 
ſion, whether by a Deed of the Purſuers, or his Authors, or what other 
way, it being clear, That the V qulſeter, or: Compriſer-of the Wadſet, ' ſhould 


2 . e _— * . : 
put the Cranter ot the- Mddſet upon nid payment of his Money, in his on 


Place and oe lion, and the Compr er, hould beiore the Charge, firſt Agere 
again the ſaid Audreu, upon his real Right; thut it may be known quo modi- 
Eee, he poileſies..-.... - - 1 8 
| The Lords found, That the. Purfuer ſhould not only renounce, but: 
Re: poſſeſs. betore payment. e Sta i . p. 2715, 8 
me : 


CX. Mein againſt Kennedy: Fanuary 1665. Cory 1 
| ; | ; oN A. 


. &. 
mwmnor/ aus. 


| Nam Weir oſclurtſton, being charged at the inſtance of William fem 
/ nedy of Auchtifardel for payment of a Sum of Money contained im 
his Bond, Su/ perds upon a reaſon of Minority and Lefion.To whieh. Ir was 


„ Aꝛſiered, I hat he cannot be heard to object Minority, becauſe in theBond he 
acknowledges himſelf to be Major, and by the Law in ſuch caſes Reſtitutien 
is not competent Quia minoribus deceptis non decipientibus jura ſubveniuntæ. 


Replyed, That eadem facilitate he. was induced to Subſcribe the acknow- 


ledgement, as he was to Subſcribe the Bond; neither can · the acknowledge- 


ment operate in favours of the Charger, who was. Tutor or Curator to the 
Suſpender, and” conſequently ebliged te have knowen: or tryed his Age. 
Likeas, There is a Clauſe in the Bend obligeing the Suſpender not to Re- 
vock the Bond ngon any ground whatſoever:;. And there can be na ima— 
gimable: 
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ginable ground beſide Minority and Leſion ; which clearly evinceth, that 

the Charger has conceived the Suſpender to be Minor, when he took him 
Werte ls Lords Repellc! the Anſiver, in reſpe&t of the R 

t r, t 5 

ME rds Repe 29 oe wer, in reſpect of the Reply 


act. 9. 7 


1 Dp . g=» | 
= . ub ni in. p | | 3 
* not: CXL. Meinztes againſt McGriger, February 1665. 
' a. 7 . ; D 


08: ach mi . . 
N an Action betwixt Menzies and McGrigar. The Lords found, That a 
Submiſſion, bearing no day betwixt and which the Arbiters ſhould de 
termine, expires after Year and Day, and is not as a Bond obligeing Par- 
ties to a Submiſſion, which doth not ſo expire. | RF 

hier ruphon: : | ; 

Lrocuhbon N 5 : TED 

24 Wo . Butter againſt the Laird of Ballegerno. Februaty 1665. 

for 449. Katt. . gi : N ü 
a an Action Butter and Gray of Ballegerno: The Lords found, That a 

Summons rais*d upon a Bond and Execute, tho the day of compea- 

rance was after 40 Years, the Summons and Execution being before the 

| expireing of 40 Years, is ſufficient to interrupt the Preſcription. Y 

5 . alan CXLIL Hepburn againſt Nisbet. 

18 Hardy 5 : | . 

N an Action of Removing, purſued at the inſtance of Helen Hepburn a- 
1 gainſt Adam Nisbet Writer, there was a Defence proponed upon a Life- 
rent Tack. It was Anſwered, That the Tack was Null bearing, that in 
caſe two Terms Duties ſhould run in the third unpayed, it ſhould 
be null, without Declarator: But ſo it is, the Defender hath failzied. 
Replied. That ſuch Clauſes irritant, are never ſuſtain d without a Declara- 
tor of the failzie. W That tho it were ſo, in matters of Heritage, or 


great Importance; when a dwelling Houſe is ſet ſo, with a Clauſe irri- 
tant for ſure and preciſe-payment of the Mail; it is no reaſon to pre- 
judge the Setter, of the Liberty fof her own Houle, if the Tackſman 
failzidin due payment of the Mail; and in Law and Reaſon, the Setter 
ſhould not be put to a purſute of Declarator in ſuch a caſe. 


The Lords Repelled the Alledgeance and Reply, in reſpect of 


the Anſwer and Duply. 5 ; CNL 


Of Council and Seſcion, 1665, 103 
CXIIII. Baird againft the Magyſtrates of Elgine. February 1665. ee 


4 


Obert Dumbar of Burgie, being Apprehended upon a Caption at the 
inſtance of Sir John Baird, and delivered to the Magiſtrates of El. 


gine, for not payment of two Debts, one above 1000 J. and another be- 


neath; after he was a Fortnight in Priſon he eſcaped, whereupon the Ma- 
giſtrates are conveened Atione ſubſidia ria for ſuffering him to eſcape out 
of theirPriſon : And for payment of the Debt. It was Alledged, That they 
could not be decerned to pay the greater Sum, becaufe the Rebel had ta- 
ken the benefite of the Act of Parliament betwixt Debitor and Creditor, 
and ſhew a Teſtificate thereof, under the Clerk to the Bills hand, the time 
of his Apprehenſion; whereupon the Magiſtrates took Inſtruments and Pro- 
teſted, they ſhould not be holden to detain him in Priſon for that Debt. 


It was Anſwered, That the Alledgeance was not Relevant, unleſs it had 
been made appear, that theRebel had payed his Annualrents conform to the 


Act. Replyed, That the Magiſtrates were not Judges to the payment or 
not payment of the Annualrents : And alledged a Practique, where the 
Magiſtrates of Stirling being charged to take a Rebel who had the King's 
Protection, ſuffered the Rebel to paſs, without taking notice whither the 
Annualrent was payed or not. Duplyed, That the Rebel had not the be- 
nefite of the Act, unleſs the Annualrents had been payed, according to the 


expreſs condition thereof. Likeas, the Rebel being impriſoned, they 


were in Mala fide to ſuffer him to eſcape, unleſs upon the ſaid Act they 
had gotten a charge to put him at Liberty, which he could not have ob-. 
tain d, except he had ſhowen that the Annualrents were pay ed, and thePrac- 
tique meets not: For in theother caſe, the Rebel was not atall impriſoned. 
The Lords Repelled the Alledgance and Duply : And thereafter it 
being Alledged, That he had eſcaped vi majore which the Magiſtrats 
could not fore-ſee, nor prevent; which, as it was qualified and found 


Relevant, was admitted to Probation. ©. xvi. cx. 


CXLIV. Murray againſt Balcanqual. February 1665. e 80 Tai 
: Bi  * "Tigard. © 
Ir Andrew Murray of Pitlochie having ſet a Tack of a Room to'Fames Bal. Aae 


cangual his Tenent, for certain Years; The ſaid James has not on- 
ty Tilled the Swaird of ſome parts which was never Laboured before, but 
has over-limed it fo, that if he continue, he wilt render the Room alto- 


aye 57 en 
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gether uprofitable to his Maſter, aſter the expiring of the Tack, and there- 1 
fore Conveens him for Damage, and to deſiſt. It was Alledged by the De- 1. 
fender, I hat he being the Tenent, might dureing the Tack, labour the h 
Room for his own Advantage any way he pleaſed, not being otherways © 
provided by the Tack. Replyed, That the Defender being a Tenent, ought 2 
to Labour tauguam bonus pater familias, and as Tenents are in uſe to do, n 
not to diſtroy the Ground in the end, but to Labour it ſo, as that it may reh c 
turn to the Malter in a Reaſonable Condition, elſe Tenents, if they ſhould be 
ſuffered to Labour as they will, may diſtroy the very ſuhance of the Lands. 
The Lords before Anſwer, ordained a Trial to be taken of the way 
of the Tenents Labouring, and Condition of rhe Ground, how it was, 


and is, and may be, by the way he Labours. 
ELD My 3 55 
ee CXLV. AcMath againſt Monteith. 


a £5 nn e 


. ; 
/ ab ty . cer inp, | : 
E- | Here being a Bond granted by the deceaſt James Nisbet, William and NM 
1 Janes Arnots, all Conjunct Principals, to Gallert Gourly for a Sum A 


/ 


of Money; whereupon G7/bert Compriſes the ſaid James Nisbet's Lands; ee 
Thereafter, the ſaid Gert Afſ:gns the Debt and Compriſing to the deceaſt N w 
Sir William Nisbet Brother to Fames, with an expreſs Condition, That he fu 
ſhould uſe no Execution againſt the two Arnet s; and Sir William Tranſ- o 
fers hisRight to William Monteith of Egilſhaw upon the ſame Condition, who {h 
diſpones the ſame to William Monteith his Son-in-law, who enjoys the Land v. 
by Vertue of the {aid Compriſing, being now long expired: Elizabeth M*- DF w 


Math being Executrix to the deceaſt William M Math her Father, and who ju 
gets a Decrect _— cauſa againſt the appearand Heir of the ſaid Um- 
Juhile James Nisbet, and Adjudges the ſaid Land; and vpon the ſaid Ad- 
judication with Concourſe of her Husband Mr. John Anderſon, . purſues a 

Reduction of the ſaid Monieith's Right upon diverſe Reaſons, ſpecially, 
That the Aſſignation granted by Gourlay to Sir Willam Nisbet, and the 
Tranſlation granted by him to Monteith, both contain the (aid Proviſion, 
That they ſhould not uſe Execution againſt the ſaid Arnots, who were Correi 
aebendi, which, being pactum de non petendo, is equivalent to a Diſcharge of 
their parts of the Debt, and conſequeutly makes the Compriſing Null and 
Extinct, at leaſt as to the two parts. It was Anſwered, That the Reaſon of 
Reduction is not Relevant, becauſe, all three being bound Conjunctly and | 
Severally, it was lawful for Gourlay, to uſe Execution againſt any one, or 
all, at his pleaſure ; and in the Aſſignation, he might alſo provide, That te 
- s Aſſigneys 
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Aſſigneys ſhould not uſe Execution againſt two of them, but the third on- 
ly ; which noways did exoner the third Correus, unleſs the Aſſignation 
had granted the Receipt of the other two, of their parts, and had Diſcharg- 
ed them thereof: And that Proviſion, of not uſing Execution againſt the two, 
could not impede the third who was diſtreſt, to ſeek his Relief againſt them, 
notwithſtanding of the ſaid Proviſion, unleſs they - had payed and been 

clearly Diſcharged. | 


The Lords found theAnſwer Relevant. | Cee eee ge i 


blen a pf Hoh 


CXLVI. Procurator Fiſcal of the Commiſſariot of Edinburgh 
againſt Sundry. June 1665. : 


{ FNa Suſpenſion raiſed at the inſtance of certain Perſons, againſt the Pro- 


| curator Fiſcal of the Commiſſariot of Edinburgh: There was a Reaſon 
bearing, That the Suſpender was not obliged to confirm the Defuncts 
Moveables, becauſe they were all Diſponed to him in the Deſunct's Life: 
And as the Diſpoſition would exclude any other Executor, if he had confirm 
ed the Goods, ſo ought it to ſecure the Suſpender againſt the Fiſcal. I 


was Anſwered, That the Defunct remained in poſſeſſion all his time, and if 
| ſucha Diſpoſition ſhould be ſuſtained to exclude Confirmation, then not 
only ſhouldall Confirmation of Teſtaments be evited, but alſo Creditors 
7 ſhould be prejudgedſby Relicts and others, whom it concerns to know the 


value of the Defuncts Goods, by giving up Inventar, and confirming, not- 
withſtanding of any ſuch pretended Diſpoſition ,whereol there may be ar 


| juſt ground of quarrel. f 
The Lords found the Letters orderly proceeded, notwithſtanding 7 
| 


of the {aid Diſpoſition, and ordained the Suſpender to Confirm. 


. CXLVIL FP e Fiſcal of the Commiſſariot of St. Andrews Yr ohon of Ft 
+ - 


againſt the Laird of Balhouſie. 15 55 22 : 77 — 
2 7 Porch . 


N like manner the ſame Moneth betwixt the. Procurator Fiſcal of tlic 


Commiſſariot of St. Andrews and Hay of Balhoufee. Dope mall; a 
The Lords ordained Balhouſie to confirm, notwithſtanding that 
he had a Diſpoſition with Poſſeſſion, a long time before the death 
of Mr. Francis his Father, who was Blind and had quite the Poſſeſ- 
ſion to his Son; in reſpect, the Diſpoſition carried a Clauſe, that 
notwithſlanding thereof, his Father might in his own time Diſpone 
7 P 295 any 
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any other way thereupon at his pleaſure : And therefore, feaſt the 
Biſhops hould be prejudged of their Quotes, by ſuch Diſpoſitions, 
which all dying perſons may grant, not only to. their prejudice, 
| but to the Pre JUGICE ot Creditors alſo: The Lords Decerned #« 
| oy” p RK write. ſupra. 4 * 1 N Abe 65 vale to Hy «He fress I8ciSion 1 ab ropate? i 
| © provalion - >, CXLVIIL Braidie againft the Laird of Ferny. June 1667. 
——b7 &xWphofema; err. | _K 
Hr an Braidie being infeſt in certain Tennements and Acres in Com- 
| per of Fife belonging to her Debitor, ſhe purſues the Laird of Fer. 
%% Jamiſon and Glasfoord, tor reduceing of certain Diſpoſitions made by Þ 
her Debitor, Ex capite inhibitionis; in which Reduction the Diſpoſitions Þþ 
being produced. It was Aledged, That this Ferny, who. was called as Ap-Þþ 
pearand Heir to his Father, ſhould be Aſſoilzied, becauſe the Diſpoſition Þ 
was Anterior to the Inhibition, and the Infeitment thereupon, Anterior to 
the Purſuers Appriſing or Infeſtment. Anſwered, That the Diſpoſition wasÞ 
null becauſe it wanted Witneſſes ; and albeit it mentioned Holograph, as Ob. 
written with the Diſponers own hand, yet that could not prejudge a third] Wit 
Party a lawful Creditor who had ſerved Inhibition, elſe it ſhould be in the Dat 
powerofany to Antedate Writes at their pleaſure to premdge Creditors | 


* 


gnd others. | | Le | 
. The Lords before Anſiver ordained the Defender to inſtruc tlie . 


Verity of the date by Witneſſes, Omni exceptione majores. 


And the Defender having uſed two Witneſſes only, one of them being a N \ 
Procurator in the Sheriff Court of Cowper, and the other being a Town I 
Officer: | | ; | 1 


The Lords found they were not ſuch Witneſſes as would aſtruct the | 

verity of the date, their Depoſitions being moſt ſuſpect, in regard 

/orn ef procir. they declared,they ſaw thes Diſpoſition Subſcribed, and one of them, | 
that he-had dictat the ſame, whereas they might very eaſily have been 

- Subſcribing Witneſſes if their Depoſitions had been without and above | 

Exception. The Lords alto conſidered, That no Infeftment had fol- 

lowed till near two Years after the date, and long after the Inhibi- 

tion; and therefore, they ordained Ferny to uſe further Probation for J 


„ 


aſtructing the Date, with Certification, they would reduce, not with- 
Landing of the Probation: of the two Witneſſes already de. 
| Ed: Camo condo gd ß - CXLI . | 


i 
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CXLIX. Thorntom againſt Milne, June 1665. de | 
| | SUST ACC OHR. 6 
chart Thorntoun an Engliſh-man, as having Right from Patrick Seti Naur 4 


anoh- if 


to a Ticket of 641 J. gtanted by William Milne to him, for cer- 4 
| tain Merchant Ware, obtains a Decreet before theBaillies of Edinburgh for 4% Hi ; 
payment, againſt theſaid William Milne, who Suſpends and intents a Re- e 
duction upon this Reaſon, That the Bailies had Repelled a moit Relevant 3 
-. © Reaſon of Compenſation, founded upon a Subſcribed Accompt, by which | 
the ſaid Patrick Seton acknowledges himſelf Debitor to the Suſpender for 
126 J. for Merchant Ware, alſo expreſt in the Compt, dated in March 1663, 
Dy whereas the Aſſignation was not Intimat till the Seventh day of May there- 
NS BY after. To which It was Anſwered, That the Baillies did no wrong, be- 
\p- | cauſe the Ticket ſubjoyn d to the end ofthe Compt had no Date, and con- 
101 ſequently was Null, eſpecially being written with another Hand than the 
to Compt it (elf ; and though the Date of the Furnithing was ſet down on the 
vas head of the Compt, yet that Date could not be interpret the Date of the 
IM Obligation ſubjoyned. It was Replyed, and offered to be proven by the 
ird Witneſſes Subſcribers of the Ticket, That it was truely Subſcribed of the 
tie BZ Date of the Compt. 


ors Whichthe Lords found Relevant hoc loco, notwithſtanding of the 
1 | Decreet. | 
le | 
OE ; | ? Nec uo 
CL. Stevinſon againſt Ker. June 1665. fitdns 
; | : Saen 
84 INa Proceſs at the inſtance of James Stevinſon and Patrick Wat, as Exe- 7 
VI cutors ad ommiſſa decerned to Umquhile William Stevinſon, and having 
Licence, the Licence being quarrelled as not ſufficient to furniſh a Title tor 
* a Proceſs, without a confirmed Teſtarnent Dative. 
he 3 The Lords ſuſtained the ſame, in reſpect they were decerned tho*® 
rd not confirmed ; To which Decreet Dative, the Executor Principal was 
m, called, who had the only Intereſt to quarrel the Dative, and that be- 
en fore Sentence, the Debt muſt be confirmed. 1 
Ve | | | | 
— | 8 tgl.. 
15 CLI. Watherſtone againſt her Tutors, June 1665. | Conf 2 Ap 
i-þ | | 4H. 7 
3 | h : . | 5 alen hν]t] 1 
Or N a Proceſs purſued at the inſtance of Margaret Watherſione and Johns e 
h- Lermont her Husband againſt her Tutors, for making Compt, Reckon- Poul 2 i 
| | - o 1 


".. "Rb ing 
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ing, and Payment of her Fathers Moveables Pertaining to her. It being Al. b 
ledged, That they could not be further Charged than the Inventar contain'd v 
in her Fathers confirmed Teitament. It was Anſwered, That the Inventar f 


being given up, and confirmed by the Tutors themſelves ; the Purſuers 
oſſered to prove by their own Oaths, That they intrometted with more than 
was confirmed, and greater Prices than theſe confirmed. Replied, That 
| they were not holden to Swear contrary to the Oath inTeſtament. Anſwer- 
| ed, Sibi imputent, and Tutors giving up Inventar in Name of their Pupils, 
| ſhould do it fo faithfully, as they may not be lyable to Circumvention and Þ © 
1 Omi ion therein, elſe, Minors could be in no Security, who, in ſuch caſes, Þ 
are more priviledged than others. 
| The Lords Repelled the Alledgance, and ordained the Tutors to 
Swear ; but withal, if any thing aftcr Oath ſhould be found omitted, 
or ill appretiat, that the ſame ſhall be confirmed by a Dative before 


C 
3 G40 "71 tron : 
AN EH 


Compriſing o/rerflon CLII. Beg againſt Beg June 1665. 


*Homas Beg Merchant having Infeſt his Son, in certain Lands in Ediu- 

burgh, redeemable by payment; or Conſignation, of ten Merks, Tho- 

muß uſes an order of Redemption, and purſues Declarator of Redemption, a- 

= gainſt John his Son. Who Alledges, there can be no Declarator, becauſe 
; Fohn having compriſed the Reverſion upon a Debt owing to him by his Fa- 
lui ther, vix. For the third of his Fathers Moveables belonging to him as Exe- 
p. cutor to his deceaſt Mother; for which third, he obtained Sentence againſt | 
i his Father, upon which Sentence the Compriſing was deduced; and the or- 
| der cannot be ſuſtained, unleſs there were an order againſt the Compriſing; 
| Becauſe by the Compriſing the coneononal Reverlion,s conſolidate wi 


„ „ M n M e % i” 


the Property, in the Perſon of his SofHH. It was Anſwered, That the Com- 
priſing was but lately deduced, and the legal not expired, fo that the Fa- 
ther might redeem the Right made by him to his Son, which will not pre- 
judge the Compriſing y Juſt as if there had been two Compriſings deduced 
againſt the Father, he might rede em the firſtCompriſing, but prejudice of the 
Second,and in his own time, he might redeem the Second allo. Replied, That 
| the firit and ſecondCompritings, being both in one Mans Perſon, both ought | 
to be redemed together; becauſe by the ſecond Compriſing, the Reverſion t 
of the firſt was taken away from the Party againit whom it was dedaced, | 
{and ſettled by the Second in the Compriſers Perion, And therefore, both 
225 — OD "ang 


= 
— — 


2 
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0 
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or conſent of Sir Andrew, procure this Bond from his Son in Law, the 
time ofthe Contract, there being nothing treated thereof, betwixt the Pa- 


Son of his firſt Marriage, did oblige himſelf, and the Heirs of the firſt Mar- f 4, 


Of Council and Seſſion, 16684: tog 


behoved tobe redeem'd, and not the firſt without theſe cond, Multo magis 
when the firſt Reverſion being Conventional and ſettled in the Comprierel 
perſon, the one cannot be redeemed without the other. 
The Lords refuſed. to ſuſtain the Order, unleſs the Compriſing 
were redeemed alſo. D. c/x v. p.116, 35 
CLI. Zennedy againſt Agnew. Ultimo Funii 16666. 75 | 
Vir minima. | 


; * 1 I, @ 4 LL. 
A Ndrew Agnew younger of Lochnaw, granted a Bond for 1000 lib. td "I 


Thomas Hay of Park his Father in Law, which being Aſſigned to- 1, 
Thomas Kennedy of Kirkhill, he charges young Lochnaw, who Suſpends : * I 
And intents Reduction, with concourſe of Sir Andrew Agnew his F ather, 
upon this Reaſon, That the ſaid Andrew having Married Park's Daughter, | 
Sir Andrew did provide his Son and her, to a competent Proviſion, and the | 
Heirs of the Marriage alſo : For which, in Name of Tocher, Park was obli- 
ged to pay Sir de e 10000 lib. this being a ſolemn Contract of Mar- 


riage, Park did, moſt fraudulently, contra bonos mores, without the privacay 


i 
4 
: 


rents. It was Anſwered, That the Reaſon is no wayes Relevant, becauſe, 
Park having given a conſiderable Tocher with his Daughter, for which the 
Proviſion was made by Sir Andreu to his Son, it was lawful for Park to 
take a Bond for ſo ſmall a Sum, being only the tenth of the Tocher, and 
which was only payable after his Wites Death, wherein no Circumvention - 
was uſed nor Enorm Leſion to the granter. 


ä — F —— — = OT " 


The Lords, in reſpect oſ the Meanneſs of the Sum, and ſmall Leſion. 1 
Aſſoilzied. | =_ 
| Puts. Shract of (| 


„ 2 N : 2 Mariagd ts *. * 

CLIV. Edgar againſt Edgar. Fuly 1665. ails naval,  M 

* Contract of Marriage, betwixt umquhile David Edgar of Rethick LG: 1a M 
22 14 A 


and Anna Blair his ſecond Wife, Anno 1633, David, having then a 1 


riage, which faizieing his Heirs whatſomever, to pay, to the Bairns of the * 


ſecond Marriage, a certain Sum at their Age of21 Years, if they were Sons 
+, and if Daughters, at their Age of 18 Years, with Annualrent till the Term απν {1 


of payment. The Son of the firſt Marriage, as alfo the two EHdeſt = 
Sons. of the ſecond Marriage , having dyed, the third named David 41 


* 
* 
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is ſerved & retouredHeir to his Father, & there being only one Daughter of 
, that Marriage /ſobe;purſues the ſaid Daviqqas Heir to his Father, for the whole 
| 4000 M. It was Alledged, That ſhe can claim only atourth part, becauſe there 
1 were Four Children ſurviving the Father,and the Heir pf the firſt Marriage. 
Anſwered, That the two Eldeſt Sons dyed before the ps ment of the Princi- 
pal Sum; & as to the Defenders part, he could have none, becauſe he is Heir, 
&eo nomine Debitor in the whole,and ſo,the Purſuer is only Creditrix there- 
of. Replyed, That theſuperveniency of his being Heir, did not take away 
the former Right belonging to him; as Bairn ; neither did the Death of tis 
two Elder Brothers, who. were not Heirs, take away their Right, as Bairns, 
whoſe Right, ell to him as Heir to them, the obligation being Heretable 
and carrying Annuaſrent, being dated before the Act of Parliament r64r. 
Duplyed, That the principal Sum was not due to them, they having dyed 
betore they came to the Age of 21 years,and the obligation as to them, was 
a conditional obligation, if they ſhould come to that Age: So that no part 
j ol the Sum can belong to them, nor to the Defender as being, Heir: a 
| a», / 23,4, The Lords found that no part thould belong to the Defender, nei: 
| 15 £44 tan ther for himſelſ as being Heir to the Debitor, nor to him as being Heir | 
ebe to his Brethren, unleſs he fhould offer to prove, that they ſurvived the : 
| Age of 21 Years: And it being alledzed, that one of them Survived | 
that Age, it was found Relevant to make the Sum divide betwixt the 2 
Purſuer and Defender. . | l 
In this fame Proceſs, compeared, the Executor of umquhile James Pit— 
cairn, who was Husband to the ſaid Joel: Who Aledged, That what 
Right ſhe had to the ſaid Sum, it belonged to her Husband Jure mariti, and 
conſequently to his Executors. It was Anſwered, That the obligation bears 
Annualrent and was dated before the year 1641, and confequently being 
| Heretable,could not belong to her Husband Jure mariti. N 
| Which the Lords found accordingly, butt prejudice alu ays to him 
of any Annualrents owing to her, the time of his Deceatc. 
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en 8's en + fne CLV. Calderwood againſt Pringle. July 1665. 


Sue Chſergu- © | | 
N the Cauſe debated the laſt Winter Seſſion, betwixt Calderwood and 
Pringle concerning the Contract of Marriage altering the old Tailzie, ac 

cording to the then Interlocutor, the Original Charter was produced, 
which bearsan clauſe, that the Vaſſal ſhouldnot alienate without the Supe-7,,- 
rior's conſent, notwithſtanding whereof, the former Debeate being reſum- 17 
ed, The Lords ſuſtained the Proceſs againſt the Heirs Male. Wed at 


ay bs — . 22 4 SO 


non tenetur placitare being Minor. I was Anſwered, I hat the Liferentrix 


Of Council and Sgſcion, 166. 111 


„ 3 5 

ä | ö 1 ee | 

CLVI. Wedderburn againſt McPherſon. July 1665= 27 pet; A 

J 0:74] McPherſon having fold the Lands of Eaſter Pourie to Alexander | 
” TPedderbarn of Kingheny ; He is obliged to cauſe his Wife Subſcrbe 
the Diſpo'ition, and ratify Judicially, ſhe: being Infeſt in an Annualrent of 
the principal Sum ot 8000 Merks, whereupon Dougal being Charged, Sa. 
pends upon this Reaſon, That he had dealt with his Wife tv Subſcribe and 


Renounce, but {he has refuſed, and fo it is fadlum impreſtabzle, and the 


Suſpender is content to do the equivalent, viz. To ſuffer the like Sum of 
8000 Marks owing by the Charger to the Suſpender,to ly in his Hands ſor 
his Security, till either his Wite Renounce or ſhe depart this Life. To 
which It was Anſwered, That the Sufpender being obliged particularly to 
cauſe his Wife Renounce, which is a thing preſtable in its own Nature, „ 


3 


fa and which his Wife may fulfill if ſhe will,and if ſhe will not fibi imputer, fan 1 1 


who might have adviſed with Ins Wife before he came obliged; and there ova 


fore, now he ovghtto fulfill his Bond 2» forma ſpecifica: And as to tlie Sun gu 


owing by the Charger, the Suſpender ſtands Inſeft in the ſame Lands there- N 9 


fore; So, that the Land is burdened both with that Infeſtment and tlie 


„ Wiſes alſo, which Sum, he is content to pay for purging of both Infeft- 


ments, the Charger being un willing to have his Lands thus burdened. 


; 7. exit The Lords found the Letters orderly procceded,theCharger being, 


ready to make ſurth coming the Money. 


mh, „ | 
CLVII. Borthwick againſt Skeen and Others. Thengh lar 9. 0 
'N a Reduction purſued at the Inflance of James Borthwick Apotfiecary'* . 


in Edinburgh, againſt Janet Steen Relict of Home, and Fane rb 
Home their Daughter, for reducing their Infeftment of the Lands of Birk- — 


; . ſneip; The Purſuer declared, he inſiſted primo loco againſt the ſaid Janet 


Steen, who had gotten a Delence found Relevant, upon her Liferent Infeſt- 

ment, cled with {even Years Poſſeſſion in a Removing, and ho in this: 
Reduction, A/edges, I hat (he being only a Liferentrix, and the Heir being, 

called, who is obliged to Warrand her Infeftment ; what Defence is com- 

petent to the Heir, is allo competent to the Liferentrix ; But for | 
it is, that if any were inſiſting againſt the Heir, he would Alledge, "That: | 


is. Major; and the Defenec aon tenetur placitare, is only Pertonal, and not | 


Tran 


— | | 
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Tranſmiſſible to a Major; and tho the Minor be obliged to Warrand, hor the 
nihil eft to the Purſuer, who finding a,perſon Infeft in his Lands, and in ſtit 


; Poſſeſſion, may very well purſue, tor taking away that Incumbrance, and Ta 
0 the may purſue Warrandice, as the will be ſerved. | An 
N The Lords Repelled the Alledgeance, and thereatter, ſhe alledging, pr. 
That ſhe bruicked by Tolerance of the Minor, ui non tenetur, this ru. 
abox: was Repelled alſo, in reſpect ſhe had founded her Defence upon a no 
: 74.4404 Liferent Infeſtment, and in reſpect thereof, had excluded the Purſuers Þ fle 
Removing. Likeas, her Infeſtment was produced. | FE -BY 
i | | | 5 | h | | | ES NO 
Apo ing "-' CLVIL. Douglas againſt Biſhop of Cathnes. July 1665. Ne 
= pan * 


iy | He Biſhop of Caithneſs gives a Ticket to the Deceaſt Colonel Richard Þ fr: 
| Douglas, bearing, That he granted the Receipt of 40 lib. Sterline pr 
from him in Cuſtody, which he obliged himſelf to Deliver upon Demand; Pr 
which Ticket being Aſſigned to Mr. Richard Douglaſs his Nephew, he pur- Ar 
; ſues for payment. It was Alledged, That in January 1648. the Money {cy 
being Depoſitate in his Hand, for Preſervation, aon texetur reddere, if it hath Þ 
- . periſhed without the Fault and Fraud, of the Defender; But ſo it is, That 
in Ano 1648. he living in Durham, his Houſe, was then Plundered, u- 
pon the account of the engagement, and the Money alſo ; wherupon he is 


content to make Faith. It was Anſwered, That however the Ticket be Þ pl 
conceived, as to the granting the Receipt in Cuſtody, yet truely it was bor- th 
rowed, and the Defender became perſonally oblig'd to re-pay it ; and it is 90 
known, that the Army for the engagement, marched not Durham way, if 
but the Weſt way in England; and it is Unreaſonable, that the Defender Pr 


ſhould offer to prove his Defence by, his own Oath. 
The Lords before Anſwer, ordained the Biſhop to give his Oath, u- 
pon the way of Conſigning the Money, or Depoſiting it in his 
Hands; and whether that individual Money, was plundered at that 


* 
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þ wo Aylin time or nor. 
anche mat) as | | | 
oy. % =; L6H CLIX. Mackie againſt Stewart. July 1665. | 
0 . 1 


480 | 
TI Y Contract of Marriage betwixt Umquhile Milliam Stewart Brother to 
James Stewart of Burray, and Agnes Shaw his Spouſe on the one 
and other parts; The ſaid William as Principal, and his ſaid Brother as 
Cautioner for him, is obliged to imploy 5500 Merks upon Security, ior 7 
| | mr KY 
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Of Council and Seſſion, 1665. 115 
oc theLiferentRight of the ſaid Agnes, whereupon James Mc Nie as Aſſigney con- 
in ſtitute by her, purſues WilliamStewart of Maynes, as Heir to the faid umquhile 
d James his Goodlir,tor imploying of the faid Sum, the Contract is dated in 
Anno 1615. It was Alledged, That the Contract, and this Action fell under 


E preſcription by the Act of Parliament. It was Anſwered, ThatPreſcription 
is runs not Contra non valentem agere, Ita eſt, the Wife ſtante matrimonio, could 
a not purſue, and is in the condition of a Minor, againſt whom preſcription 
s ſleeps during Minority; and ſo it could not run againſt her, who could not 


by her ſelf purſue her own Husband, and though ſhe could, yet ſhe was 
not obliged to do it. It was Replyed, William Shaw her Father was Party 
Contracter, and taking burden for her, who in her Name might have 
purſued for Implement. Anſwered, That it was not provided by the Con- 
tract, that Execution ſhould be uſed at his inſtance; and tho it had been fo 
provided, the Father's Negligence cannot prejudge her. Likeas, The 
; Proviſion in her favours,was not to take effect, as to the payment of the 
Annualrent, till after the Husbands death, ſo that from that tim e the pre- 
{ſcription ſhould only run, and he died, but in Anno 1652. ER. 
The Lords found, that the preſcription runs only from the Hus- 
bands_Death, albeit rhe Act of Parliament has'no exception of this 
nature in it. | 
Being further alledged, That, by the Contract, the Sum is only to be im- 
ployed conditionally, the Tocher being firſt payed. Anſwered, Though 
the Contract carry ſuch a Proviſion, yet her Father, and not ſhe,being obli- 
ged to pay the Locher, it 15 not her fault, that her Father payed it not.Likeas, 
I he were purſued, he would ſay, that the Obligement as to the Tocher is 


e 4. OS. , | I. 0. Þ 


preſcribed. | | : 4 
D hich rk 0 . : | # + - 
Which the Lords found OO 4 A Alber. 
CLX. Colvil againſt Lord Balmerinoch. July 1665. 4 Tee 


AR John Colvil,as Executor to Mr. John Colvil his Uncle, Miniſter a 8 
Ait Newtoun, purſues my Lord Balmerinoch, tor the Stipend of 
the {aid Kirk Cropt 1663, the Deſunct having dyed in February that Year: 
And alſo, for the profite of the Gleib that Year; It was Alledged, That Bal- 

merinoch had bona fide payedit to the intrant Miniſter, who was preſen- 

ſented to that Years Stipend. I was Anſwered, That he could not have 

been legally preſented thereto, it having belonged to the Executor, and 
to the Pefuncts neareſt of Kin as Ann: And as to the profites of the Gleib, 

it is a part of the Ann alſo. Replyed, That there is no Ann due to the Exe 

cutor as Executor, but only to the _ and Bairns where there are any ; 

| Nor 
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nor can the profits of the Gleib be due, unleſs the Gleib had been Sowen? 5 


Duplyed, That the Ann 1 is due to the neareit of Kin, who may confirm the © 


fame if they pleaſe, and there is par ratio tor the Gleib. 
The Lords found the Ann due, and that it might be confirmed by 
the neareſt of Kin, but nothing due for the Gleib, unleſs it had been + 
Sowen before the Defuncts death: And not being Sowen, the Entrant 
might lawfully enter thereto, and to the Manſe. 


* 


ab 20 1 
Jonah on Kol nabe, T ECLXL Stevinſon againſt Far. Iuly 1665. 


Heß) K 4 fun 
2 ende. 


ere being a Proceſs purſued at the inſtance of Margaret Stevinſon and 
7A ThomasNewtoun againſt Margaret Ker,asExecutrix,or Intromiſſatrix with 
the Goods and Gear of umquhile Milliam Stevinſon her Husband; who was 
bound, as Cautioner, for Sir Alexander Belſbes of Tofts, for payment of 500 
45. contained in a Bond. II was Alledged, I hat ſhe could not be conveen- 
ut ſupra for payment, becauſe, ſhe is oof Bahar Creditrix confirmed to 
her Husband, upon a Bond, made by him to her, divers Years before his de- 
ceaſe, which was all the Proviſion the had to live on. It was Anſwered, That 


the Bond, being a Donation Srante matrimonio, it could not prejudge law- 1 


ful Creditors. "Likeas, it wants Witneſſes, and unleſs it were proven tlat 
it was truely Subſcribed,of the date therein-meationed, it mutt be holden;to 
have been done, on Death-bed; and it can be of no other force, then if it 
had been done on Death. bed. It was Replied. That there being no Con- 
tract of Marriage betwixt the Parties, and the Defender having brought 
Means with her to her Husband ; it was lawtul to the Husband Quocunque 
tempore, before his Death, to grant a Proviſion to his Wile, either before, or. 
upon Death-bed, tor her necellary Aliment, and to ſupply the want of a 
Contract of Marriage. 
The Lords betore Anſwer, ordained the Defender to- port | 

what Means her Husband got with her, where, and by whom eye 

2 . how. the is able to prove the Payment thereof. 


1 h 


, ſolely dr 2 
c e. CEN. Dumbar againſt the Earl of Dundie. July 1665: 


e 
Contract bet wixt George Dumbar and ere Carnegie, David 
Carnegie of Craig her Brother, as Principal, and the Earl of Dundie 
25 Cautioner, Soverty, and full Debitor, are obliged to pay to the ſaid 1} 
* Keorgethe. Sum of. 8000 Merks ; whereupon George n the Earl, Who 
Su 


2 h 


Of Council and Seſſion, 1665. R 


Suſpends: upon this Reaſon, That he is but Cautioner, and not oblidgd 
Conjunctly and Severalty, and therefore the Principal ought to be fir ſt 


The Lords found the Letters orderly proceeded. * 
1 F- 1H | SEED | | 1 8 ee, | 2 
- 77 2 2h) 'T e nf 
CLXIIl Ruſſel againſt Cowan. 1 e dee, 
8 7 | cui Weumbil- WAY fa 
TY Eter Ruſſel and James Gordon, gave Bond to Cowan for pay] wa?! phe 2 


ment of the Price of certain Wines according to Condition ( theſe are 
the very Words. ) The Bond is Aſſigned to Stephen Douglas, who Charges 


che Debitors,and they Suſpend upon this Reaſon, That the Bond being 


Relative to a Condition agreed upon, he is oblidgd to Condeſcend upon, 


- & prove the Condition. It was Anſwered, That unleſs the SuſpendersConde- 
- ſcend upon, and prove the Condition, they mult be obliged to pay the ordi- 
| nary Price of Wine, as Wine then gave. Fo 1 l 


The Lords found, no Neceſſity to the Charger, to condeſcend u- 
pon, and prove any Condition, he nevertheleſs, proving the ſuffici- 


diſcuſt. Anſwered, That he is bound as full Debitor, and therefore t here 
is no neceſiſty of diſeuſſing, unleſs it had been ſo provided. 


ency of the Wine, the time of the Delivery, and the Price, which ſuch 


Wines gave the time of the Bond or Delivery. 


Te Relict of Mr. John Alexander Advocat, being Debitor by Bond to 
1 Samuel Vetch in a Sum of Money) it is Arreſted by Patrick Telfer, 
and thereupon a Summons raiſed for making turth-coming, 'and at Com - 
pearance the Debt is referred to her Oath, who Depones and Confeſſes 
the Debt, but that ſhe gave the Bond blank in the Creditors Name, and 
that ſhe knew none other to have Right thereto but the ſaid Samuel Yetch. 


CLXIV. Telfer againſt Geddes. November 1665. comp#ll;on bless 


- 


f 


s 
A7 
1 


Compears Marion Geddes, and produces the Bond Regiſtrat, and her o]õn 


Name inſert therein, before the Arreſtment, and thereupon an Inhibition 


ſerved againſt the Deponer before her Depoſition and Oath. It was. Al 
ledged for the Arreſter, That he ought to be preferred, becauſe the Bond 


being ab initio the Evident and Debt ot the ſaid Samuel Yetch, and being af- 
feed with the Arreſtment betore any Intimation made to the Debitor of 
inſe ting Marions Name (though Geddes her Name had been inſert, and 
that the Bond had been delivered to her before the Arreſtment) yet it 
Aas of no greater Force, than if the Bond had been filled up in the ſaid Sa- 
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116 The Deciſions of the Lords 
uue l Vetch. his "BY and had been: Aſſigned by him to the ſaid Geddes; 
which. Aſſignation could not have preferred her to the Arreſter, unleſs it 


had been intimat before the Arreſtment. It was Anſwered, I hat the Debi- 
tor having delivered the Bond blank, no certain Creditor was: condeſcen- 


made in Whole or in part to any Body, but ſuch as ſhould be inſert, and 

Geddes her Name being inſert, and the Bond delivered to her, and Regi- 
ſtrat before the Arreſtment, there being no Law obliging her to make a 
formal Intimation now, whule the Money is ſtill reſting, ſhe ought to 


Debitor the time of the Arreſtment. 


A. + laue, Kay A 3- Geller mls for 
The Lords preferred the Arreſter. 
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CLXV. Rig contra Beg November '7 © FRO 

Relic wigs ator of Redemption, in June laſt, purſud by Thomas . a- 
+ __ A: oainſt John his Son. Thereafter compeared Elizabeth Rig Spouſe to 
1 to the ſaid Thomas, ho Was infeſt in the Literent of the ſaid Tenements 
$42} » for Implement of her Contract of Marriage, and to whom, for Security of 


(96 7 Declarat 


And it was Aledg ed” for her, That ſhe concurred. to the Purſuit, 
Anſwered, That ſhe could not concur being cled with a Husband, 
Id er. 


excluded. 


verſions. 
of Reverſion in her favours, without an Allignation Regiſtrat. 


2. Her Allignation was not Regiſtrat in the Regiſter of Re- 


and make Good her own Right. 2. A Diſpoſition and Procuratory of Reſig- 
nation whereupon Infeftment followed, needs not to be Regiſtrat, her Sea- 


19. ſufficient. 3. Sucha Right denudes the Granter of omne jus, and conſe- 
ent of the Right of Reverſion, as has been oſten found. 

The Lords having 
„ der at the Wifes inſtance ad hunc effettum, that ſhe may ay bruik her Life- 
1 - rent after- her Husbands Death, incaſe the Survived him, $88 Fairs. 

vum allon; 5 3.1 

I 22 Than 0 rg + CLXVI. Shox int Ranfay. 
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November l 665. 


ed upon; and therefore till ĩt was, filled up, payment could not have been 


hepreterred to the Arreſter, the Debitor not being Debitor to the Arreſters 


Her Literent, the ſaid Reverlion, and order of Redemption was Aſſigned. 


ger ſauam to purſue where he himſelf is 
3. Her Inſeſtment was not habilis modi, to Tranſmit the Ri ght 


Replied g 
That the Wife with, or Witkeut the Husbands-- Concurſe, might Deſend 


ſine being debite Regiſtrat, at leaſt in the Town of Edinburgh s Books, which 
heard the Cauſe in præſentia, Suſtained the Or 
E3.4:hara. Skeen. and Mr. David: Ti bates Advocat her preſent Husband, 


EI purſues Sir Audrew, Ramſay now. Provoſt ot be as. Charged 
s 0 
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Of Council and Seſſion, 166 5. Fry 


to enter Heir to the deceaſt Leiutenent Collonel David Ramſay his Brother, 
firſt Husba nd to the ſaid Barbara,; for Implement to her of her Contract of 


Marriage, whereby, he was obliged to Infeft her in Lands worth: 18: Chal- 
ders of Victual dureing her Lite, or to pay her 1800 Merks Yearly. I. 

was Alledged, Abſolvitor; becauſe by a Diſpoſition: made by him to her, he 
had Diſponed to her the Lands of Graiugmoor, acquired by him ſrom the 
Laird of Ardroſs, and that in full ſatisfaction to her of her Contract of Mar- 

riage, whereupon ſhe is Infeſt. Ii was Anſwered, Non relevat, unleſs it 
were alſo Alledged, That the has alſo accepted theRight in ſullSactisfaction, 

which the Defender cannot ſay, becauſe the Diſpoſition nor Seaſin Was 
never in her Cuſtody, nor knew jhe of it, till the intenting of the Cauſe ;- 
nor can it be thought that ever ſne would have accepted it, in full Satiſ- 
faction, being much to her Diſadvantage. Daplied, That ſhe cannot be- 
heard, becauſe Law and Reaſon muſt preſume, that ſhe did accept it, and 
that ſhe has homologat the ſame, becauſe there being nothing in her Con- 
tract, but a Perſonal Obligement to provide her t ſupra in no particular 
Lands; and which Lands above ſpecified, being acquired by her Husband 
only about half a Year before his Death; ſhe rhereafter entered not only to» 
the uplifting; Yo the Mails and Duties of paris Lands, but twice ſett 
Tacks thereof to the Tenents as Liferentrjx of the ſame, being ſo deſigned 
in the Tack. As allo, After her Marriage with her ſecond Husband, ſhe- 
of new ſett Tacks with his Conſent; and ſo by ſeveral Acts of Homologa- 
tion; has acknowledged and accepted the ſaid Right; which Lands, withs 


- ſome Moveables, whereto the was Executrix andUniverſal Legatrix; was 


all the Eſtate belonging to her Husband. Triplied, That ſhe might law-/ 
fully uplift the Mails, her Husband being obliged to Infeſt her in Lands worth: 


18 Chalders Victual in General, he having no other Lands but theſe, which: 


cannot infer againſt her to have accepted the ſame in full Satisfaction, or 
any Homologation, ſhe not having known the Alledged Deed to be Ho- 
mologat. Likeas, ſhe is content to make Faith, ſhe never knew it, and 
it did remain always in the Nottars hand who wrote it, till it was produced 
in the Proceſs ; Neither was ſhe Accepter of the Seaſin following thereupon;. 
or any Actorney appointed by her, the Actorney being a near Relation of: 


of the firſt Husbands:; and if ſuch Fraudulent, Clandeitine Deeds ſhould be: 
ſuſtained to prejudge Relicts, they may be very eaſily excluded from the: - 


benefit of their Contracts of Marriage, whoſe Caſe is very ſavourable, eſpe= 
cially where they bring large Portions with them, as the Relict did Norr 
was this Deed made known, either:to her ſelf, or:to any of her Relations. 

; A! L 


My , Notwithſtanding whereof, the Lords ſuſtained the Alledgeance 
. Duply : And thereafter there being a Reduction raiſed Sper do- 
ö lo, and in eſſect Eiſdem dedluctis: And the Cauſe being heard in Præ- 
ſentia, the Lords Aſloilzied in January thereafter. 


= 3-4 t5 1 | TH 

1 e 9 CLXVII. Wat? againſt Ruſſel. 

b | | | 

Se deceaſt james Hamiltonn of Boighead, being neceſſitat to borrow 
1 | Sums of Money from Robert Ruſſe and Others his Tenents ; He 
. Pl EET: ave them Bonds, by which he was obl ged to repay, and till pay- 
. ment, that they ſhould obtain their Duties pro tanto in payment of their 
Annualrents ; The ſaid Hare being thereatter Married to Fean Watt, ſhe 
by her Contract of Marriage ws provided to his haill Lands; with Provi- 
ſion, That if ihe ſhould Survive him, having Bairns of rhe Marriage, in that 


( to belong to the Children for their Entertainment; The Relict having pur- 


Sum of Anſwered, It was jus Tertii to the {aid Robert Ruſſel, 


Aliment, which being Alimentar, could not belong to the Creditor. 

The Lords found, That the Relict ſhould be reſtricted 3utt preju- 
dice to the Bairns one or moe of the Marriage, to Compear and De- 
bate for their Preferences. | | | | 

XN only Son of the Marriage compearing : Aledged, That he 
A - ought to be preferred, becauſe the Mother being provided to the 
whole, by her Contract of Marriage, ſhe in the caſe of exiſtence of Chil- 


Aliment; which being an Alimentar Right flowing from him, the Children 
cannot be diſappointed thereof, in favours of any Creditor, which Credi- 
tors, are in no worſe caſe then if the had had no Children at all: Now if 
the had no Children, the would Liferent the whole. It was Anſwered, 
The Proviſion in favours of the Children was a deed of the Fathers, who mm 


' caſe, ſhe thould be reſtricted to part of the Mails and Duties, and the reſt. 


ſued for the Duties, Robert Ruſſel as Creditor, and having Compriſec, com 
pears; And he Aledges, That the Relict muſt be rettricted to the ſaid 5; 


ſeing the Reſtriction was in favours of the Bairns of the Marriage, for their 


dren one or moe of the Marriage, was obliged to reſtrict her ſelf for their 


Of Council and Seſtion, 1665. * 
d ed draw the Contract in theſe Terms, and which Proviſion in favours of 
x Children, could not prejudge lawful Creditors. 240. The Lands being 
. 
4 


Compriſed from the Son, as law fully charged to enter Heir to his Father, 
omne jus. he hae, is Compriſed from him, and conſequently the Right of the 
foreſaid Proviſion. 3710. It being a Froviſion in favours of Children in ge- 
neral, there being none but only one, whereas there might have been ma- 
ny; TheLords ought to modify that Aliment in tavours ot the one. Duplyed, 
The Proviſion properly flowed from the Mother, who in favours ot her 
Children, put her ſelf in worſe cafe than if ſhe had none: And though the 
Lands be Compriſed, that cannot prejudge the Childs Aliment ; nor ought 
the Creditor to be in better condition, then it the Child were dead, and: 
for. the ſame reaſon, the Aliment ought not to be modified. | 


The Lords preferred the Child to the Superplus Duties for his Ali- 


— . 1 * 3 ? : E in 
cor again 7 ovember 1665 : 1 < 


E Scot Merchant, purſues David Boſwell Brother Son to the des 
— cealt David Boſwell of Afﬀtett, as Succeflor 7 itulo lucrativo to his: 
Uncle for payment of a Debt. I was alledged, Abſolvitor, becauſe Bro- 
thers Son is not Nomen Furisro make him repretent his Uncle, not being 
V Alioqui Succeſſurus: Seeing his Uncle might have had Heirs Male of his on 
Body to ſucceed to his TailziedEſtate, and that tlie Deſenders Father was next 
| to him, failzieing of Children: So that, in eſtect by the Diſpoſition, he was 
but as a Stranger, not being Apr earand Heir, nor otherways to ſucceed, if 
the Diſpoſition had not been made. I was Anſwered, That the Eſtate be- 
„ ing Tailzied, and provided to tlie Defender, who was. Eldeſt Son of the 7D. 4xxxv;- 
Brother, the only then next apparent Heir of Tailzie; it was equivalent, 
and alike as if it had been diſponed to the Brother himſelf: And it was 
found, in a caſe of the Lady Smeiton, againſt her Son this Laird of Smeiton, 
lat a Diſpoſition of the Eſtate made to him by his Grandifather ( his Fa- 
ther, who was Succeſſurus for the time being on Life,) made nevertheleſs the 
Oye liable as Succeſſor Repilyed, That the caſe- adduced, was in Linea: 
recta, where none ſhould ſucceed but theSon or Oye, which is not in this caſe, 
tor, Aflect might have had Sons of his on Body; ſo that neither Brother, 
nor Brother's Son, could be ſaid to be alioqui ſucceſſuri. : 
Ihe Lords found, theBrother's Son, not to be conveenable as Sueceſ- 
for, in reſpect, the Diſponer might have had Succeſſion of his- —_ 
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120 The Desiſions of the Lords 
Body, Butt prejudice, to the Purſuer, to impugne the Piſpoſition as be- wo 
ing made to a Conjunct Perton in prejudice of Creditors. 7173 A 
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hy CLXIX. Fohnſtouns againſt Tounger November 1665. 
| A . | 
. Ean and Beatrix Jobnſtouns, being Infeſt in an Houſe in Edinburgh, as be 
HFeirs to the deceaſt Robert Fohnſtoun their Father, who was iniett, H 
on the Reſignation oi Thomas Lawrie, who had Right from Robert Fohn- 
ſtoun Elder, who had Right from Patrick Porteous of Haukſhaw, who was 
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Infeſt as Heir to Leonard Porteous his Uncle in Anno 1608. purſues a Re- a8 
duction, Improbation, and Declarator of Property againſt Milliam Tounger, 
to hear and ſee it Found and Declared, That the Purſuers, have the un- N 


_ 
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doubted Right of Property, to the ſaid Tenement, to which MWillium 1ounger 
alledges Right from Szexilaws Porteous, who is Infeſt as Heir to the ſai 
Leonard, and which Infeftment, and Service of Stex/aws, was paſt by a Pro- 
curatory, granted by him to the ſaid Milliam, who likeways purſues the 
like Action, againſt the ſaids Fear and Beatrix; Ihe Queſtion being, whe- 
ther the ſaid Patrick, or Stenilawes Porteous, be the true Heir of Leonard: 
The Reaſon of Jean and Beatrix their Reduction being, That Stenzlaws 
Right as Heir, was preſcribed not being purſued within Fourty Years. It 
was Anſwered tor the ſaid William Tounger, That Stenilaus Right did not 
preſcribe, becauſe there is a Eiferenter yet Living, viz. Catharin Thorbraud 
Relict of the ſaid umquhile Leonard, who was infeft by her Husband, and all 
this time in Poſſeſſion ; ſo that the Preſcription, could not run during her 
Right and Poſſeſſion : But cn the contrary, her Poffeſſion, mult be inter- 
pret to be Stenilaws Poſſeſſion, being the Righteous Heir, and not the ſaid 
Patrick's, who, in Anno 1608 ,was ſurreptitiouſly ſerved To which it was An- 
ſwered, That Patrick being ſerved, and infeit Heir, in Auno. 1608, the Poſ- 
ſeſſion of the Relict, mult beinterpret Patricks Poſſeſſion, and conſequently 
the Purſuers and their Authors, Patrick being declared Heir; and nothing 
being done by Stenilams, till the Year 1655, long after Fourty Years. 
The Lords found, That the Relicts Poſſeſſion ſhould be interpret an 
the poſſeſſion of the Heir, who ſhall be found the law ſul and righte- 4m 
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which 


ous Heir: And therefore finds the Alledgeance Relevant. | W 
Thereafter, It was Alledged againſt William Toxngers Reduction, That . vi 

it is preſeribed upon that Clauſe contained in the Act of Parliament 1617, Ty 
whereby it is declared in general, that all Actions upon Bonds, Obliga- 7. 
tions and others ſhall preſeribe not being purſued within Fourty Years. Zo q th 


Of Conncil and Seſſion, 1665, 127 


which it was Anſwered, That the foreſaid Clauſe relates only to perſonal 


Actions upon Bonds and ſicklike, and not to Retours and Reductions there- 


of, whereupon Infeftment follows, to which only;the firſt part of the Act of 


Preſcription relates. Replyed, That the general Clauſe bearing and others 
mult be extended to Retours, as well as to perſonal Actions; which if they 
be not intented within 40 Years, at the inſtance of an other more lawful 

Heir, preſcribe allo. ; 
Which the Lords found accordingly. 

But thereafter, i? was Alledged for Stenilaus, That he was Minor, for 
as many X ears, as made the Preſcription fleep and not run out. 
Which the Lords found Relevant. ' 

Nota. Tn this Cauſe the Act of Preſcription of Retours by 20 Years, was 
not found to have place in this Caſe, in reſpe ct Leonard dyed be- 
fore the ſaid Act ; which is only made ad futura. Neither the old 
Act of Preſcription of three Years, which runs not againſt Perſons 


out of the Ore ; ae? not againſt Szenilaws, who 


all this while, has cen in Poland and his Father alſo, who was al- 
ledged to be the neareſt Heir to Leonard. LS 
| - 
CLXX. Campbel againſt Beatton December 1665. 2 oj 
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Ocor Beatton 
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ter they Subſcrive a Minute for the irredeemable Right, for which, the Do- 


ctor was obliged to pay 35200 Merks, including the 8000 Pound. Bal 


gillo as Cantioner for the Maſter of Gray, being Debitor to Mr. James 
Campbel in 2400 Merks, Mr. James ſerves Inhibition againſt Bagillo, in 
Auguſt 1658; and in September thereafter, Arreaſts in Doctor Beattons 
hands, all Sums due by him to Balgillo: In February 1660, there was a tri- 
partite Contract, betwixt Balgillo, Doctor Beatton, and Mr. John Smith, 


whereby, tlie ſaid Lands are irredeemably Sold, to the ſaid Mr. John Smith, 


and the Minute is Aſſigned by Doctor Beaton to him. Upon the Arreſt- 


ment uſed in the Doctors hands, there was a purſute moved againſt the 
Doctor, to make forthcoming, and referred to the Doctors Oath, who ha- 


ving Deponed, That he was not Debitor to Balgillo, in reſpett the Minute 


was paſt from, he is Aſſoilzied in reſpect of his Oath. And thereaſter, Mr. 
James intents a Proceſs againſt the Doctor , Ex capite doli: Bearing, that 


the Doctor by the Minute was Debitor to Balgillo, and that notwithſtand- 


- ing 


aving gotten from William Blair of Balgillo, a Wad- 
ſet of the Lands of Camno, redeemable upon 8000 lib. Thereaf- 


Land,, 
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ing thereof, he had diſponed the Minute to Mr. John Smith, not only to 


make void the Arreſtments, but alſo to make his Inhibition ſerved againſt 
Balgillo ineffeQtual, whereas, if he had not Atligned the Minute, but 
Diſcharged it, in favours of Balgillo, then \Balgillo could not have 
Sold the Lands, but with the hazard of the Inhibition; and con- 
ſequently the Doctor, has dolo malo fruſtrat the ſaid Mr. James his Dili- 
gence: And to make it the more clear, he ofiers to prove, that the Do- 
ctor took ſecurity, by Bond and Cautioners, from Balgillo, for warranding 
him from hazard of the ſaid Inhibition and Arreſtment. I. was An- 
ſwered, That by the tripartite Contract, the Doctor was not an irredeem- 
able Diſponer, but only, in eftect conſenter with Balgilo, the irredeemable 
Right, never being in theDoctors Perſon, but only by the Minute, whereu- 


pon nothing followed; and the only reaſon hy he 4iigned the Minute was, 


becauſe, he had the redeemable Right, which he was toAtlign toMr. JFohaSmith, 
and for which, he only received the Sums contained in the V/Adtet wherein 
there was no Dole; feeing rhe Inhibition could not affect his Wodſet, nor 
hinder him to reſile from the Minute; and the Furſuer may make uſe of his 
Inhibition, againſt the ſaid Mr. Je Smith. » Rep! ell, That the Inhibition 
indeed could not hinder the Defender to reiifes but he was in doe & culpa 
to Aſlign it, to render the Purſuers Diligence ineffectual, and the Purſuerjs 
not obliged to purſue Mr. John Smith, ex capite inhibitionis ; But the 
Defender, may purſue his Warrandice againſt Ba/gz/o and his Cautioners, 
„an ge The Lords ſuſtained the Summons. ET * 
Pang Ve 2 | a . 
29), 5y te ee eL XXI. The Lady Bute againſt her Son. 


/ [ty 


Ame Grifſel Campbel,Relict of the Sheriff of Bute, after ſhe Was- Con- 


2 þ 


An! tracted in Marriage, with Mr. Archbald Grahame, now her ſecond 


usband, and after ſhe was Proclaimed with him inthe Paroch Kirk,gran- 
ted a Renunciation of a part of her Liferent Lands, in favours of her Son 
this wan} (the reſt Unrenunced being but very mean) whereof ſhe with 


conſent of her Husband, intents Reduction upon this Reaſon, That ſhe 


could do no Decd, after ſhe was Contracted, and Proclaimed, without her 
Husbands conſent, no more then if ſhe had done it the time of the Mar- 
riage. TE 


Which the Lords found Relevant, notwithſtanding of any thing 
alledged to the Contrair: And ſpecially, That her Husband, before 
the Solemmzation of the Marriage,knew of the granting of the Re- 


Bunciation, and {aid nor did nothing againſt the ſamen. 
J88: JVigh dec q. p. 7. e FN k ag 
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Joynture Lands particularly provided to her; her Husband is obliged to pro- -4/r»/u3f; 


this reaſon, That the Ezg/iſh Judges had repelled a Relevant defence, viz. 
That the Defunct, having acquired the Land a little before his death, the 


whereupon he gave Bond bearing, that the Money was borrowed to pay 
the Price, containing an Obligement to infeit him, not only in the ſaids 
Lands acquired, but in certain others, for an Annualrent to be payed furtlx 


ficiently provided aliun 
brouglit with her: And Law and Reaſon allowes, that Lands acquired 


Of Council and Seſſion, 1 66 5 1 
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CLXXI. Dickſon againſt Sandilands. December 1665. Aud 
thereafter renewed in January following. 4 
. | | Gnlrad-of manags- 


N the Contract of Marriage betwixt Mr. Alexander Dickſon of Kilbocks Nic of Gw| 


with content of John Dickſon of Hartrie his Father, and Iſobel Sandi, 
lands, with conſent of Sandilands of Hilderſton her Father, beſide x, 


vide her to all Conqueſt Lands; and he havirg during theMarriage Acquired /z>,. 
theLands of Miichelbill, ſne in the Exgliſbes time, purſued her Son as Heir, a 


4 
2 
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and obtained Decreet againſt him, to infeſt her therein: Of the which De- 
creet there being a review and Reduction intented before the Lords upon 


price thereof was borrowed from Fohn Hello the time of the Acquiſition 


thereof: This Alledgeance being reſumed in the review,and it being added, 


that her ownFather, who was party-Contracter with and for her,wasWitneſs 
Subſcribeing in the Bond; and it was offered to be proven, that the Bond 


was granted the very day of the fubſcribingof theAlienation, at leaſt within a 
day or two after: And a Practique betwixt this Renton Lord Juſtice Clerk 


and his Mother was repeated. To which It was Anſwered, That the Oblige- 


ment provideing the Conqueſt is ſimple, without Conditon or Burden, and in 


| caſe of Conqueſt, a Wife is as favourable, as an Heir of Conqueſt, who would 


ſucceed to theConqueſtLands,albeit the Heir of Line behoved to relieve him 
of the Debt contracted for the acquireing thereof, the Executor alſo would 
be obliged to relieve him thereof: And the Practique meets not; becauſe 


there, theMoney was due, byBond, to theSeller of the Land for granting the 


Alienation, which is not in this caſe, the Money being borrowed from a 


third Party, which was the reaſon of that Decifion. Replyed, When tlie 
caſe of an Heir of Conquelt ſhall occurr, the Lords will conſider of it, whe- 


ther it be alike with the Relict or not : But as to the Relict, ſhe is no ways 


to be favoured,as to the 2 Clauſe of Conqueſt, ſne being more then ſuf- 
e 


, and more then effeirand to any Portion that ſhe 


ſhould be cum onere of the Price. 


R 2 | The 
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The Lords found the Reaſon of Review Relevant: Thereafter, it was ft 
offered to be proven by John Hellos Oath, That a part of the Money ar 


was owing to him, before the acqu ring of the Land, which the Lords gi 

would not Suſtain, to take away the Clauſe expreſt in the Bond, and fe 

Ja to which her own Father was Witneſs: p &. | L 
rant. 4 c 
1 / - 'Z een. Broun againſt Vetch and Others. January 1666. 1 
a | to 
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dice to be cled with Poſſeſſion thereof; juſt as an Infeftment of Warrandice | 
Lands doth not Preſcribe, but from the Eviction of the Principal, and a 

baſe Infeitmeat, being of its own Nature a legal and valid Inveſtiture,want- * 

ing no Solemnities, though not ſo Soveraign as an Infeſtment holden of © 

the Superior; it ought not to be Invalidat for want of Poſſeſſion ; which,for Þ. © 

{the time it was not poſſible to attain to; the Purſuer immediatly after the t 

diſtreſs, doing all Diligence for Poſleſſion;eſpecially conſidering, That ſince C 

the Act of Parliament was made for the Regiſtration of Seaſins, acquirers f 

of Land may alſe-well come to the Knowledge of ;baſe Infeftments, as Pub- I 

lick,by the Regiſters. It was Replied, That by our Law and Practique, there 1 

is no difference betwixt Infeſtments of Warrandice and Others, but Indi. 


ſtinite 
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flindte, a baſe Infeſtment is poſt-ponned to a Publick ( being ſpecially Year 
and Day in Poſſeſſion ) and if this were not Suſtained, then Infeſtments 
given to Cautioners for their Relief of Debts, though baſe, ſhould be pre- 
terred to publick Infeftments, though not cled with Poſſeſſion till a Diſtreſs. 
Likeas, The procurer of a baſe Inteftment, might have helped himſelf, and 
cauſed the Diſponer Infeft him holden of the Superior, or otherways, 
not to have purchaſed the Principal Lands, or might have raiſed a Declara- 


tor of his Right of Warrandice, or Intimat the ſame to the Tenents, which 


would have made it equipollent to a poſſeſſion, before Eviction. Duplyed, 
That the Purſuer opponed his Infeitment, and Reply ; and added, that the 
Principal and Warrandice Lands were within the body of the ſamen Diſ- 
poſition, Charter and Seaſine holden of the fame Granter and Superior, 
neither can any Man be blamed to acquire a Feu or In feſtment of Lands to 
be holden of the Granter being Superior, tho he be but a Sub-waſſal, and 
his Few not ſo noble as the principal Vaſſals is, yet he is a lawtul Vaſſal by 
a lawfull and valide Right: And if no fault can be imputed to him, by tak- 
ing the principal Lan ſo holden, no more the Warrandice which ſucceeds 
in the place of the Principal, both being in one Infeſtment, and in one 
Barrony, at leaſt by Annexation. — 

The Lords having heard the Matter in their hail preſence, Suſtai- 
ned the Infeſtment of Warrandice. Nctza, Though they thought there 
was a difference betwixt Infeftments of Warrandice of this Nature,and 
Infeftment of Warrandice for reliet of Cautionry ; yet if that had been 
= queſtion, I know not what Deciſion they would have given. 
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CLXXIV. Cranſtoun againſt Pringle. January 1666. agg 


a 2 e L 
N a Suſpenſion, purſued by William Cranſton againſt Walter Pringle of f 
Stitchel, as Commiſſioner for Walter Pringle of Greenknow,tor a Blood. 


Wit; wherein the ſaid William Cranſtoun , was amerciat by an Inqueſt of 


7. Greenknow's Tenents: Compeared the Sheriff of Berwick, and alledged, That 
- Greenknow had no Power to hold Courts for Bloods ; becauſe he was not 


the King's Free Baron of the Lands where the Blood was committed, being 
only a Feuar to the Marquis of Zuntly. It was Anſwered, That he was in- 
feft by the Superior the King's Barron, cum Curiis & Bloodwitis, which 


was equivalent as if he had been Heretable Bailie, conſtitute by the Supe- 


rior ; and which Clauſe gave him a Liberty of Courts, and. à Right to 
Bloods, when he was the firſt Attatcher, before the Superior, or Sheriff. 
The Lords preferred the Vallal. CLXXV. 


% 
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with being vitious,as having Vis & Modis gotten them out of John Ramſay 's' 


ſelf to make furth- coming; which inſtructs, that Mr. Robert was 
never owner of them and no power to diſpoſe upon them, by pledging 
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pe, Affon © CLXXV. Ramſay againſt Wilſon January 1666. W. 
1“ 17 7 Olonel Cuninghame, gives in cuſtody to the deceaſt Mr. Fames Aiken- beds 
; KOEN head, certain curious Jewels of a conſiderable value, conſorm to an 8 
eg Joventar under Mr. James his Hand: Thereaſter, the Colonel goes for Ger- ” 
W 7 esche any, and being there, draus ſome Bills upon Mr. James, who anſwers og 
1 mg them accordingly. The Colonel dies, and the Jewels remain in Mr. James Gr 
4 his hands all this time: Mr. James, aſſigns the Bills to Fohn Ramſay his Bro- be 
ther- in- law, who gets the keeping of the Jewels alſo ; and a Bond granted a) 

by him and Mr. Robert Byres, for the Colonel's uſe, to make them furth- re 


coming. After the in- coming of the Engliſpes, John Ramſay having hid 
the Jewels in a Coal-cellar in his Houſe at Edinburgh, the {aid Mr. Robert 
deals with the Damſel of the Houſe, and gets the Jewels, and carries them 
North with him: And after the Engliſpes were ſettled, he returns and keeps 
{till the Jewels, till after ſeveral Years, Mr. Robert being become very 
Neceſſitous, he did impignorat divers of the jewels to James Wilſon and 
others; and before he Redeemed them, he died. The taid Foh» Ramſay, i 
by his Aſſignation granted to him by Mr. James Aikenhead his Bother-in- I 
law, to the Colonel's Bills, confirms himſelf Executor-creditor to the Co- 
lonel, and purſues the Havers of the Jewels, to make them furth-coming 
to him. It was Alledged by James Wilſon, That he ſhould be Aſſoilzied, 
becauſe the Jewels having been in the Poſſeſſion of the ſaid Mr. Robert, 
Byers for many Years, it was lawtul for theDefender to take them as pled-”" 
ges for Money lent to him, his peaceable and unqueſtionable Poſſeſſion of 
{uchMoveables,giving him ſuch aRight as might make any Man bona fide to 
buy or block for themquſt as forHouihold ſtuff, or any other furniture, which 
are not in uſe to beSold in publick Mercats: And in the Law, there isUſ« capio 
in mobilibus, which after ſo long a time, eſtabliſhes a Right in the poſſeſſors 
perſon. It was Anſwered, That the Jewels being ab initio intruſted in the 
hands of Mr. James Aikenhead for Cuſtody,and the truſter having thereaf- 
ter dyed out of the Countrey, and Mr. Rebert Byers his Intromiſſion there- 


Poſſeſſion, and which by a Miſſive Letter under his hand, he obliges him- 


them or otherways; But having done it, it is proper rei vindli- 
catione for the Colonels Executors to purſue for them, even aſter fo 


25 A A 292] ff = 2 We 


long a time, there being no Preſcription run by the Law of this 


Ccun- 
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Countrey. And though the Jewels had gone per mille manus, the haver al 
ways is liable, who ſhould know better the condition ofthe party he deals 
with: And the reaſon why the ſaid job» Ramſay did not inſiſt againſt the 
ſaid Mr. Robert. Byers, was, becauſe he feared the Engliſhes ſhould have 
ſeized upon them, if he had purfued for them. Likeas, the Defender cannot 
pretend a bonafides, in taking them as pledges, as Mr. Robert Byers his 
Goods, becauſe, they were fo curious, and of ſuch a quality, as it could not 
be preſumed, that Mr. Robert could be Owner of fuch Jewels, he not being 
a Jeweler, nor ever a Trader with jewels; whereas the Defender might have 
had ſome Reaſon for him, it the Jewels had been ſuch, as Men of Mr. Ra- 
bert's quality are uſually Maiters of. | 18 
The Lords Suſtained the Summons, and Repelled the Alledgance.. 


1 N ; : | mM 4 4 ar | 
CLXXVI. Montgomery againſt Stewart. January 1666. gumfea on C, 
5 Pk bo a mbit, 

US on - 


F a Proceſs purſued at the inſtance of Colonel James Montgomery and his 4 Horningl 


Lady, againſt her Brother, The Lords found, that an Heretable Bonk 5 


3 Cadliones 


became Moveable by a Charge of Horning uſed againſt a Cautioner, though 
the Principal was not Charged; and that there was no neceſſity to uſe Re- 
quiſition, tho the Sum was eiked to the Reverſion of a Wodſet, in r eſpect 


P the Bond appointed Execution to paſs without Requiſition. 118 
+ ED pp | o 2 
by CLXXVII. Clapertoun againſt 7 orſonce. January: 1666. e i 


orJamesBrown ofColſtoun to his behove, of tlie Lands ofWWillicleugh,againſt” IN 
Ramſay as lawfully charged to enter Heir to the deceaſt Sir George 
Ramſay ofWyllicleugh his Father, and Gcorge his Brother,in June 16. Alter oo. 
which there was a ſecond Compriſing led within 14 days, at the inſtance | 
Mr. Alexander Kinnier,to which, Mr. George Clappertoun havingRight,uled 4 
an order of Redemption of the firſt Compriſing againſt Torſonce and others 
having intereſt, before Whitſunday 1664, to which term the legal Reverſi- 
ons of all Compriſings whereof the legal was not expired in January 1662, 
was prorogate by Act of Parliament 1661. And now he craves, that the 
order may be declared and that the firſt Compriſing, may be found ſatis- | 
fied, either by Diſpoſition made by the firſt Compriſer of ſome of the Lands, | 
the worth whereof, doth far exceed the Sum due by the firſt Compriſing, and | 
by his Intromiſſion with the Rents and Duties of the Lands within the Years 


, TR was a Compriſing deduced at the inſtance of the Laird of 7 orfoRee © ny T4 


— 


— — : —— — 
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of the Legal, as it is now prorogate. It was Anſwered by Torſonce, That - 
the Libel is not Relevant, unleſs the Purſuer would alledge, That the Com 


priſing was ſatisfied within 7 Years after deduction thereof : for by the 3 
Law then ſtanding, after the expiring of the Seven Years, the Lands be- V 
came his irredeemable Property, and it was thereafter, law ful to him to diſ- 

poſe thereupon at his pleaſure. Likeas, though he did diſpone the Lands A 
of Wyllicleugh,to the appearand Heir for 11000 Merks, and did retain the 15 
Lands of Xippilaw, for making up what he wanted of the Sums compriſed a 
for; yet the late Act of Parliament, can only be extended againſt ſuch firſt 7 
Compriſers, who has the Right ſtanding in their Perſon for the time, and | 
not againſt ſuch, who, after expiring of the 7 Years,had diſponed the compri- 2 
ſed Lands, beſore that Act. 2. Any Intromiſſion the Compriſer, or any f 


others having Right ſrom him, liad, before the ſaid late Act of Parliament, 
and after the ſaids 7 Years, being of the Rents bona fide uplifted and con- 5 
ſumed, as his own, by the Law then in force, he cannot be comptable 
therefore. It was Replied, That the Prorogation granted by the Law to F 
Whitſunday 1664. is without any diſtinction of Compriſings, and is to have he 
all the effects as the Compritings and legal Reveri.ons would have had, if 3 
the Legal had not expired before the ſame Term to which they were pro- 
rogat, being dated. / Years only beiore, according to the former Law: So 
thatzwhatever Sums of Money, or Rents, the Compriſer, or any having 
Right from him, has uplifted, and what Lands have been Diſponed for the 
Price, they are to be Comptable thereſore, and the Lands to be redeem- 
able; and the Price, payed for the Lands, is to be compted alſo, and if 
it be not ſatisfied by the Defenders Intromiſsion, the Purſuer may be liable 
pro tanto, in place of the Sums Compriſed for in the firſt Compriſing : 
And upon the fame ground of the Prorogation, the Defenders ought 
to Compt for the Rents as well after, as before the expireing of the legal 
by the former Law. 5 . 
The Lords found the Compriſing redeemable, notwithſtanding of 
the foreſaid Diſpoſition, and the Compriſer is to be ſatisfied of x 1000 
Merks to be allowed always in part of the Sums Compriſed for, and 
1 43. pes the Defenders to be Comptable for the whole bygone Mails. 
5 Ak - fw. | 9 ENS? | YE | 
=. Lapis. CLXXVIII. Lord Juſtice Clerk againſt the Fewars of Colding- 
= hame. January 1666; | i 02 
He Lord Juſtice Clerk, and his Predeceſſors, being inſeſt in certain 
t Lands, together with the office of F orreſtery within the Abbacy 
1; | an 


„, Eh dh I 


Predecellors,ha | 
the ſaids Proceſſes, and had never obtained any Decreet. Ag In not 15 Stair , 
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and Lordſhip of Coldinghame, and in certain Duties yearly, namely, a 
Threave of Oats, out of every Husband Land for the Office ; purſues a De- 
clarator of his Right, againſt his Vaſſals and Tenents, and for payment of 
the Duties bygone,and in time coming. It was alledged, by ſome of the 
Vaſſals, That they ought to be Aſſoilzied, becauſe, they,and their Prede- 
ceſſors were Infeſt by the Abbots of Coldinghame, lawfully confirmed con- 


form to the Law, in their Lands, free from any ſuch burdens : Whereas, any 


Infeftments granted to the Purſer or his Pre deceſſors, were either poiterior 
to theirs, or if prior, they were not confirmed before the Defenders Fre- 
deceſſors their Inte:tments were confirmed. Jo which the Purſuer Anſwe- 


red, and opponed his Predeceſiors Infeftments, cled with Poſſe(Sion, at leaſt 


whereupon he, and his Predeceſſors, had from time to time uſed Citations, 
and done Diligence againſt the Vaſſals, ſo that his Right is not preſcribed : 
And there is no necelsity to ſay, that his Predeceſſors were confirmed. Imo. 
Becauſe, the Lands and Office held, of old, Waird ot the Abbot, and there is 
no neceſsity of Confirmation in Waird holdings. 240. Tho that they held 


| Fen, yet this being an Office, no Act appoints Confirmation of Offices, 
which, even without Scaſincs, may be granted and tranſmitted, but only of 


* 


Feu xk Luba 
Ihe Lords found, no neceſſity of Confirmation, upon both the 


| Grounds foreſaids, or either of them. #4 ig not ech . Stain. 


In the ſame Proceſs, tho there had been many Summons raiſed, as in Au- 


#20 1600, 1621, 1627, Sc. yet the Lords would not ſuſtain Proceſs for any 


By-runs, but only, ſince the Wakening now inſiſted upon was laſt raiſed, 
which was only, within thele Three or Four Years: In regard, he nor his 
d never been in Poſſeſſion, at leaſt ſince the intenting ef 


| Juri. 


CLXXIX. E . 
. ay again Sen > we þ 
R. Francis Ogſtoun, Servitor to t1eLord Advocate, having d 1 - 3.440. 


having lett a Legacy to Mr. John Hay, Servitor to one of the 


Clerks of Seton, who lived not long after him: And there being withal, 


an alledged Bond, granted by the ſaid Mr. Francis to the faid Mr. John, tor 
1000 Merks, which he aſſigned to 70h = Har Son; Ihe ſaid o Hay, 
with concurſe of John Hay Writer in Edinbu 


S and 


e O | inburgh, his Curator, and which 
Curator, is allo Executor to the ſaid Mr. John, purſues Jean Ogſtoun, Siſter 
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and Executrix to the ſaid Mr. Francis, for tered Who A/edges, That 
| ſhe having but lately come to Edinburgh,aiter the deceaſe of her Brother, 
and of the ſaid Mr. Joh» Hay, her Brother's Papers were delivered to hey 
as Executrix, by the ſame Purſuer, who is Executor to the Father and Cu- 
rator to the Son, and that, without mention of any Bond granted by her 
Brother to the ſaid Mr. John; but on the contrary, it is unlikly he would 
have left him a Legacy without mentioning the Debt, that it might be 
known, whether the Legacy was by and attour the Debt, or in ſatisfaction 
thereof: And therefore craved, That the ſaid John might ante omnia, give N 
his Oath, whether or not, this Bond was retired by Mr. Francis in his own : 
time, as ſatisſied, and found amongſt Mr. Franciss Papers, and what he N upo 
knows anent the payment thereof, in whole or in part, before Mr. John ¶ tim 
aſſigned the ſame to his Son. 1520 1 at t 
Which the Lords found Reaſonable, notwithſtanding it was An- Hes 
ſwered, That his Oath could not prejudge the Minor who is Aſſigney: Dit; 
Reſerving the Conſideration of what the Oath ſhould work, the time ren! 


of the Adviſing. of 1 

ſ;jerent 1 : | | | oe 
FIC CLXXX. Campbel againſt Stirling. Fanuary 1666. the 
GO i 7 8 8 7 | 4 and 


ho MG RR hibald Campbel of Ottar, by Contract of Marriage, and Infeftmentfol- I Ha. 
lowing thereupon, did provide Auna Stirling luis Spouſe, to theLands | Chi 

of Ainnaltie by Charter, carrying cum molendinis & Multuris: At this time, ſues 
there is no Miln upon the Lands, but during the Marriage he builds one, ¶ toh 


and after his death the Relict poſſeſſeth both Lands and Miln; whereupon, _ 
er 


law! 


not tranſmitted without an expreſs Diſpoſition and Infeſtment, and the her 
genre Clan of s Charter cannot do it. Replyed, That the general Clauſe ber) 
gives her good Right, unleſs there had been a going Miln, the time of the ing 
Infeftment; in which caſe,it might have been queſtionable, unleſs the the 
Lands and Miln had been ere ted in a Barrony, but where there was no et. 
Mila, and a new Miln is built, the Miln accreſceth to the Liferenter during Ire 
if ſhe had built it her {elf alter her Husbands death. ÞÞ 


Which a 


by 


xbeLiterent, as well as He 
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2 Which the Lords found accordingly: Withal the Lords declared; 
ts That if after the building the Miln her Husband did Thirle any o- 
u- ther Lands thereto beſide her Liferent Lands, that ſhe is not to have 
er the benefite of any ſuch Reſtriction. 

| | | ; oa 
be CLXXXI. Ellis againſt Keith. Wie 22 ſlule 2 

| | | | on- ». (bo 

nw, IAR. William Wiſhart Parſon at Leith, and Elizabeth Keith hisSpouſes A 3s 1 
'n gave Bond to Mr. John Ellis Advocat, for 6000 Merks ; Where: 


upon he uſes Inhibition againſt them, they being dwelling at Leith for the awd: H 


5 time, and the Inhibition is uſed againſt them legally where they Dwell, and ef 
at the Mercat Croſs of Edinburgh, but before it could be ſerved at the 

Head Burgh of the Mearus, where their Lands lay, the very next Day, they 

7: ¶ Ditpone the Lands of Netherbenzolm, whereof the {aid Elizabeth was Life- 

e rentrix, to Mr. Alexander Keith her own Son-in-law for 50000Merks,where- 


of 10000 Merks he was to retain for his own Tocher, 26000 Merks was 

to be payed to Creditors ; and Mr. Alexander gave an Heretable Bond, for 

the Superplus 14000 Merks, to the ſaid Elizabeth, which Sum ſhe upliſts, 

and imployes a part thereof upon the Lands of Brotherton, in the Hands of 

U Francis Keith ; the Right whereof, ſhe Aſſigns to Jean Wiſhart her Grand- 
Child, without an Onerous Cauſe ; whereupon;the {aid Mr. John Ellis pur. 

| ſues an Action of Reduction, ex capite doli, as well as upon the Inhibition, 


* to hear and ſee it found, That the ſaid Sum was a part of the Price of the 
5 Lands, diſponed by the ſaid Elizabeth, after the Inhibition was intimat to 


herſelf, and that ſhe was in mala fide, in prejudice of the Purſuer, being a 
13 If lawful Creditor, thereafter to uplift the Price, to Imploy and Aſſign it to 
„her Grand-child ; and that it ſhould be declared, that the ſaid Sum ſhould 
be affected with the Purſuers Debt by Compriſing, or any other legal Dili- 
gence. It was Alledged, That the Bond made by the ſaid Elizabeth with 
her Husband, to the ſaid Purſuer, was Null, in ſo far as it might be Obliga- 
tory againſt her, becauſe it was ſubſcribed by her. ſtante Matrimonio, dur- 
ing which time ſhe could not oblige herſelf. It was Anſwered, That albeit 
the Bond was Null, in ſo far as concerned the Obligatory part to Pay; 


l yet in ſo far asit contained an Obligement to Inſeſt in an Annualrent, or 

. ede et Relgnation, it was Valid ang Sales againſt her; juſt as 

I fhe being Heretrix, might with her Husbands Conſent diſpone the Lands | 
| [fredeemably, or any Annualrent furth thereof. Likeas, The Bond bears 


Ia Clauſe for reſigning an Annualrent. Replied, That the Debt not —_ 
; 9 er 
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her own, but her Husbands, ſhe might lawfully diſpone theLands, whereof 

the was Heretrix, before the Inhibition was compleatly ſerved againſt her 

at the Mercat Croſs where the Lands lay; ſpecially, ſeing the Price was 

applyed for the Payment of juſt Debts, except what was Aſſigned to her 

Grand-child, for her neceſſar Proviſion. Duplied, That Elizabeth having 

ſecured the Purſuer by a Diſpoſition and Obligement to Infeſt and Reſign 

ut ſupra, ſhe could do nothing to her Oye, a Conjunct Perſon, without an 

Onerous Caule to prejudge him, though there had been no Inhibition ſer- 

ved, far leſs after Inhibition intimat to herſelf, though not execute at the 

„ ead Burgh where the Lands lye. = i 
The Lords Repelled the Alledgance and Reply, in reſpect ofthe An- . 

fwer and Duply. . +. bel. p. g. | | 


„ . }[|_ gneed @\ has 


3 ; | | | > . 0 | y | 
. 1 4 CLXXXII. Lord Lee againſt Porteous. Jauuary 1666. | 
NA 1612. John Smeitoun of That-ilke, Wadſet the Lands of Zintoſide 


2 


w „ to Thomas Porteous under Reverſion of 2000 Merks, and a three Years 
I1lachk after the looſeing, for payment of 100 Merk Yearly; The Barrony 
of Smeitoun, witli the Right of this Reverſion, comes in the Perſon of the 
Laird of Lamingtoun, who Diſpones the ſame to the Lord Lee, who uſes an 
Order of Redemption, and purſues a Declarator, having conſigned the 
2000 Merks, and produced the famen at the Barr. It was Alledged ſor the 
Defender, That there could be no Declarator, unleſs a three Years Tack 
were alſo produced conform to the Reverſion. Anſwered, That by the 19 
Aft 6 Parl. A. Fa. 2d. it is ſtatute, That Tacks of Wodſet Lands ſet aiter 
Redemption, for half Meal, or nearby, ſhould not be keept, unleſs they were 
{et for the very Meal or worth of the Lands, or near the ſame : But ſo it is, | 
that this Tack is appointed to beſet for 100. Merks, the Lands being worth 
300 Merks or nearby, and the time of the Wodſet, when the Money was | 
at Ten Per Cent. they could not be leſs then the Annualrent of the Money 
then lent, which was 2000 Merks,and conſequently they behooved to beat 
feaſt 200 Merks. yearly, and therefore the Tack is null. 240. By the 
late Act of Parliament betwixt Debitor and Creditor, it is appointed, that 
the Creditor having a proper Wodſet, and getting ſecurity for the Annual- 
rent during the notRedemptien,he ſhall either quite the Poſſeſſion, or other- 
ways if he pleaſe to poſſeſs, he ſhall be comptable for the Superplus Duties, 
more then payes the ordinar Annualrent : And therefore, when the Credi- 
tor is, hy Redemption, payed of his principalSum; ſo that no more Annual. 
„ WY. . Bs JO RS 07 1 rent: 
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An- 


and has been repelled. Anſwered, That ſuch Tacks were never contraverted, 


ther or not Objections were founded againſt the ſaid Act, and what the 
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rent is to be due, he ſhould have no more Uſe nor Advantage of the Lands 
and yearly Duties thereof; and therefore a paritate ratio nis, the Tack 
becomes Null. To the firſt it was Replyed, That the Act of Patlia- 
ment has been in continual deſuetude, and Tacks} of this nature aſter 
the looſing, were always keept and conſigned the time of the Redemption, 
as may be inſtructed in diverſe caſes. It was Duplyed, That where the Law 
ſtands clear, no deſuetude can be alledged againſt the ſamen, unleſs it can 
be made appear, that this Objection has been made againſt ſuch Tacks, 


and ſo never objected againſt. And who can know, aſter ſo long a time, whe- 


Reaſon has been torepell them, if they have been proponed ; whether the 
Act was interpret to extend only to Wodſets and Tacks dated before the 


Act, and not to after Wadſets and Tranſactions. To the ſecond Anſwered, 
That the Act betwixt Debitor and Creditor, fpeaks nothing of the caſe of 
a Tack after looſing, and ſo cannot be extended a paritate rationis. 


The Lords found the Tack null upon the Act King James the Se- 
cond, tho ſome were of the judgement it {hould have been found not 
upon thatAct, but upcn the late Act betwixt Debitor and Creditor. - 

4 


CLAXXXIIL Duke of Hamiltoun againſt Laird of Strichen. *% if: eat 4 
8 =o ? 5 


February 1666. xa) 
| RP GS-4 

| Uke Hamiltoun charges the Laird of Strichen, as Heir to his Father, Zana) 

who was Sheriff of Innerneſs, for payment of ſome Terms Taxa- | 4a. 
tion reſting before 1638, who Suſpends upon this reaſon, That by the Act e 
of Parliament 1663, the Sheriffs are only obliged to bring in the Laxation, f 
being charged under the pain of Rebellion only; and without any Certifica- ee 
tion, that they are to be liable thereto themſelves, unleſs they did uplift ther? 
ſamen. And it were very hard, to make an Annual Sheriff, ſuch as Strichen Ws 
was, to be otherways liable, and tho he had been, yet no Diligence hav- 
ing been done againſt him in his own time, his Heir-after his death, and 
after ſo long a time, ought not to be liable, for his fault, unleſs he had been 
lucratus by it: And the Suſpender, of his own conſent, is content to be 
comptable for what his Father intrometted with, and what he did not in 
tromet with, is debitum fundi, and may be recovered yet. 


The Lords found thereaſon of Suſpenſion Relevant. 
13 1 CLVXXAMI. 
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Alg © 45 5 CLXXXIV. Cuninghame againſt the Legators of bis Wife. 


%% L8fhat? | 
bs Vegi. i February 1666. 
„, mobearth,. 0 | | 
4%; Fi Fg J . . > 7 
X Gnes Houie Spouſe to George Cunninghame, by her Teſtament, Nominats her 


„ Husband Executor, and leaves ſome Legacies to friends extending to 10006 
1 Merks, her Husband confirms the Nomination, in which the free Gear and the 
cin Defunts part thereof did far exceed the Legacies ; and yet he intents a Re- 
- ae of the Teſtament as it is confirmed, and a Declararot, that he may be 
tee of the Legacies.in reſpec of a Debt owing by the Purſuer himſelf, before 
the Defunas deceaſe, and ſtill owing the time of the Confirmation, I: was 
Alledged forthe Defenders, Abſolvitor, becauſe,the Confirmation being his own 
Deed,andthe Inventar given up by himſelf, by which his Deed, he has conſtitute 
himſelf Debitor in the Legacies, he cannot, upon a Debt of his own, liberatehim- 
ſelf from the Legacies, nor quarrel the Confirmation; unleſs it were an emer- 
gent Debt, owing by the Defunct Teſtator her ſelf. Anſwered, That the Hus- 
band has Liberty, in the Wifes confirmed Teſtament, either to give vp, or not 
give up, his own Debt, for exhauſling the Inventar, and his Wifes part: And 
therefore he not having given up this Debt, he may, quocunque tempore, exhauſt the. ii 
Inventar there with. Replyed, That he having priviledge to give up, and exhauſt 
with his Debt, and being Executor Nominate by his Wifes Teſtament, wherein 
ſhe appoints the Legacies to he payed ; he becomes Debitor of the Legacies by 
his own Deed, and by omitting. to make uſe of that priviledge which was due 
to him, viz. the upgiveing of his own Debt, thereby to exhauſt the Inventar, 
but ſpeeially this Debt,which could not but conſiſt in his knowledge, the Bond 
being Regiſtred not long before the Confirmation, and being charged there- 
upon not long after. 1 95 | | 
The Lords found the Alledgeance and Reply Relevant, in reſpect of his 
knowledge of the Debt, unleſs he would condeſcend upon, and make ap- 
pear ſome probable reaſon of ignorance, or why he did not confirm the 
ſamen. This cauſe was again heard and conſidered in February and June 
thereafter. = 
June this Interlocuto wasr Adher'd to; tho in February it went otherways * 
but at that timethe knowledge of the Debt was not conſidered. 
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Ai,. | | | 

„ CLXEXXV. The Town of Glaſgow: againſt the Town of Dumbartoun. | 

I 150% 1 | February 1666. 

2 1 N the Mutual Proceſs betwixt the Town of Glaſgow and the Town of Dum- 

"he wa} bartoun, whereinithere had been a very long Debate. 

| : The Lords found, That the Charter granted by K. Ja. the 6. to the 
Town of Dumbartoun Anno 1609. containing many particular Cuſtoms, of, 
all Ships arriving on the Water of Ciyde, and namely, within the — SAT. 
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of Portrige, Inchgreen, and New-work, could not prejudge the Town, nor 
Burgeſſes, of Glaſgow, being a free Burgh Royal, and the River being fu- 
men publicum; where, upon the naked Account ofp afling up and down, An- 
choring, or Tranſporting their Goods, out of their Ships, by Boats to Glaſ= 
gow ; no ſuch Dues ought to be exacted to their prejudice, and are only, 
to be exacted in Harbours, ad ſuſtinenda onera of the Harbour; And altho 
Dumbartoun, has been in Poſſeſſion, ever ſince, of moſt of the Dues, yet the 
Lords found their Poſſeſſion, from time to time interrupted, via facti, and 
Dia juris alſo. | af 5 Libs 
| wy / | *4 
CLXXXVI. Scot againſt the Heirs of Afflect. June 1666. Ln 
| Avid Boſwel of Aſſlect, by Contract of Marriage with his firſt Lady, dene. | 
| D obliged, in caſe their ſhould be no Heirs Male, but Female, of the Mar-. 
! riage, to provide them to certain Portions. Lawrence Scot, as Creditor to the 
deceaſt 4fe# (having left only Daughters) purſues them and their Husbands, 
as they who have Renounced to be Heirs, yet have gotte n Satisfaction, from 
the Heir Male, of their Portions provided to them, at leaſt received Sums of 
Money, from the Heir Male, and that for no other Cauſe, but for granting the 
Renounciation. It & Alledged for the Daughters and their Husbands, Abſolvi- 
tor, becauſe they Renounce to be Heirs, and any Receipt of Sums of Money by 
them in manner lybelled, cannot import Behaviour as Heir, by the contrair, 
their expreſs Renounciation, takes away any Preſumption, & animum immiſcendi, 
and as to the Receipt of Sums, Non Relevat, (and it was lawful for them to re- 
ceive Sums, from the Heir Male, Gratuito for Kindneſs and good Offices,) unleſs 
the Purſuer will ſay, that the Sums received were inSatisfaction of theProviſions, 
made to them as Heirs, by their Mothers Contract of Marriage, which cannot be 
alledged, ſeing the ſaids Proviſions are entire Undiſcharged, & may be Adjudged 
/bmche Heirs of Line againſt the Heirs Male, & which Heir Malei,s likeways ly- 
able to the Creditors, for all their Debt, tho the Heirs of Line have Renounced. 
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The Lords found the Alledgance Relevant. D. cus. | 

' Es amber : 
CLXXXVII. Viſcount of Stormont againſt Neuall his Chamberland. . {4 
: June 1666. | | : Duda. [ 


Sure 21 


4 


TY Viſcount of Stormont, having Right, by hisLady theRelict of the E of An- 
nadale to her Joynture Lands in tharCountrey, & having appointed Adam 
Neual Chamberland ; purſues the ſaid Adam for Compt of three Years Rene, 
The Defender alledged Abſolvitor, becauſe he was Diſcharged by the Purſuer of 

of theſe Years, conform: to an Accompt, Charge and Diſcharge. Anſwered, 

Non relevat as to any particular omitted out of the Accompt ; ſpecially conſider- 

ing, that thePurſuer was aStranger in the Place, and ignorant of Rental, & there- 

fore may call the Defender to an Account of his own Omiſſions, which the 

Purſuer refers to his Oath. Replied, That an Accompt being fitted, and a Diſ- 
Charge granted, it were unjult, after ſuch a Tranſaction, to quaxrel the 2 
| 1% 
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the Purſuer being major & prudens, Duplied, If this were not Suſtained, as to 

ſuch Omiſſions, it were eaſie for a Chamberland to Cheat his Maſter, who may 
be probably ignorant, of the Condition of the Fortune for the time, | 

The Lords Repelled the Alledgance, and ordained the Defender to 

Depone, upon both Omiſſions of Charge, and Diſcharge, as they ſhould be 
given in by the Purſuer, and found Reaſonable. | 


* 


JAR for 


scuvi 22 CLXXXVIII Dobie againſt Steinſen. June | 1666. 
D. 5 
7 ; HR aan. 41 N 5 . | Ds Az . | . | 
WA Ch YU Ames Dobie in Dalkeith having a Tack f. om James Steinſon the Heir of an Acre 
e. of Land, for ſome Tears, and ay and while he ſhould be payed of 500 Merks 


7 Re „Wrother, Charges the Superior to Unfeft him, and thereupon, raiſes Summons a- 


[ ©4ite 24, gainſt the ſaid James Dabie, for Mais and Duties, who having proponed upon 


— — — 
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ah in Sip; CLXXXVIIIC. Craig og ainff the Executors of ber Husband. June 1006. 
Fi, * KElnbenlaly | | 
Na Proceſs purſued,at the inſtance of Catharine Craig Relic of Joby Rolling, a- 
gainſt the Executors Creditors of her Husband. ; 4 
The Lords found, that the Executors Creditors were bound to Diligence 
for the whole Inventar, juſt as any other Executor, and that not only for 
payment of their own Debt, but that che Superp'us may be furthcoming to 
the relt of che Defun tz Credicors, and others having intereſt. Ss ail of $54" 
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f the Matters in the Deciſions of the Lords a her 4 by 


Prefident Gilmour; 


Containing - not only the 


Determination of the Lords in the Caſe, but alſo the 

Poſitions in Law made uſe of in the Pleading which 

may ſerve for an Alphabetical Compend, D. ſtands 
For Deciſion, and P. for Page. 


: A 
ABSENCE, 5 


Decreet, D. Ixziv. 2 . 
um -avif from f . N Viß. 
ACCREECRANDL JUS. - 
A Liferentet being Infeft in Lands, cum Melendinis, 
at which time there is no Miln built, the Miln after- 
ward built by the Husband accreſceth, D. cixzs, p. 


| W. 2 Abſence is received, to repone againſt 


a N no vin 
ACTI SU ESIDIAREA 
Againſt a Magiſtrate, for ſuffering a Priſoner to eſcape 


D. XY. p. 4. , . 
a Heute 2 lax . - 
ADMINISTRAR E. ; 
Adwiniftrare tanquam bons Pate Familias,the meaning 
thereof, D. xi p. 10, | 


ADULTERY. 


Church ſatisfaction, nor acceptinglſimply a Remiſſi - 
on for Adultery, makes not Eſcheat to fall, unleſs the 


Partie were purſued Criminally, and defended himſelf 
by his Remiſhion. D. xv. p. 13. 


anal NU, 


ALIMENT. 


Albeitthe Defuncts Husband's Family be keept till 


next Term afier his deceaſe, the Relict may live where 
ſte pleaſes, and willgeta modification for- her Enter- 
tainment. D. xxv. p. 20. Which is proportioned 
to the Litetent Proviſion. Bid. This modification for 
the Relics Aliment, till her Joy nture become payable, 
is not an advance of paz ment, nor any part of the next 
Terms Annuity; and it is not allowed in part of pay- 
ment thereof, when the Relic is Lijerenter of an An- 


Aasgery.D cli. 


e lo be Hin wan, 


nualrent. Ibid, The differente betwixt a Liferenter of 22 


Lands, anda Liſerenter of an Annualrent, for no Ali- 
ment is competent to the firſt, otherwiſe with reſpect to 
the other. D. xxx. p. 24. The Father's Heir and Suc - 
ceſſot in his Eſtate, is naturally bound to Aliment a 
Daughter provided to a Tocher payable at Marriage, ſick- 
like as the Father is bound, D. Ixxv. p. 56. A Reli& 
being by ContraR bound to reſtrict her Lifteent, in cafe 
of Children, the reſt being for their Alimept: This 
Superplus is Alimentary, and will not be affectable by 
the Father's Creditors, D. clxvii. p. 119. 


ANNAT. 
Annat. D. I. p:35: The profites of the Gleib are not 


due to the defuna Miniſter's neareſt of Kink, unlets 


{own before the Defuncts Death, D. clx. p. 114, 


| ANNUALXEN T. 
lafeftment of Annualrent, vid, Infeftment, Annu- 
alrent when it is due to Cautionets, who pay for the 
Principal Debitor. P. cxxiv, p, 91. 85 
ub EV EE D, El 
ARRESTAMENT, 

An Arteſtment of a Rebe!'s Goods, preferable to a 
Gift of his Eſcheat obtained after Arreſiment, or even 
to a Gift prior thereto, if not cled with Poſſeſſion. D. 
xxix. p. 23. vid, D. xlyiii, p. 35. The Otder of At- 
reſting the Mails and Duties of the Hereditas Jac int, for 
payment of the Debt due by the Defunct or Apparent 
Heir, D. xciv. p. 72. A looſing of Arteſiment does 
not liberate the Debitor, who has not payed the Sums 
Arreſted, P. cxxv. p. 91. Arreſtment of Sums due 
per blank Bond, at the inſtance of a Creditor, to the 
Perſon to whom this Bond was granted, is preferable to 
the filling up a third Parties Name in the blank; tho 
this filling up de betore the Arreſtment, but not _= 

ma 
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„ 5 
mated. D. clxir. p. 116. Arreſtment being laid in the 
hands of a bujer of Land after Minute, the ſaid Purcha - 
fer is in del to Aſſigu the Minute, and will be liable to 
the Atreſter. D. clxx. p. 122. Ke. D. XIV. IN. 


ASSIGNEY. 
1s prefered to an Arrefter, upon a depending Proceſs. 
D, i. p. 2. The reaſons of the preference. IC, vid. 
D. v. p. 4. vid, D. vi. p. 5. A Tutor acquiring 
Right io his Pupils Debt, cannot make an unquarrel - 
able Aſligoation, orcenveyance;for when the Aſſigney 


parſaes for-payment, he muſt find Caution to refound, 


af after Compting the Tutor be found Debtor to his Pu- 
pil. D. xxii. p. 18. An Aſſignation, by a Woman ſo. 
lata, to Mails of Lands, in ſecutity of a Debt pay able af- 
tet deceaſe, is preferable to the Husbands Right by Mar- 
Triage, which is cam cnere Debnerum, D. xxiv. p. 20. 
A Defunct's Debitor taking Aſſignation to a Debt owing 
by his ſaid Creditor, muſt intimate that Aſſignation to 
the Executors or neareſt of Kin. D. xxxill. p. 22. 
Proceſs raiſed-before ſuch Intima ion, will prefer the 
Executors confirmed, ſo as the Aſligney will get no com- 
penſation. 1bid, It will not extinguiſh the Debt by 
compenſation, but the Aſſigney will be in the ſame 
condition with the Cedent, as if no Aſſignation had 
been made. D. xxxvili. p. 27. The inconvenience in 
allowing of ſuch Aſſiguations. 1bid, Aſſignation to a 
Debt made by a Creditor, after Sentence of furthcoming 
at the inſtance of the Cedent's Creditor, is abtained a- 
gainſt the Cedent and his Debitor D. xlvüii. p. 35. 
Ihe import and ſignifi cation of ine word Aſfigneys, in 
Waird Chargers, D. 
anent Waird Land, the Vaſſal may make. Ji, the 
word A ſſignation reſpects properly Moveables, and what 
needs not Infeftment. Ieid, p. 62. vid, D. xcix, p. 
76. vid, D. cxxiv. p. 5. & P. cxxxii. p. $74 1 
an exception of Compenſation competent againſt à Ce- 
dent, but preponed in a purſute at the Afligrey's in- 
ſtance; it is allowed to be proven by Inſtrumertaty 
Witneſſes, that a ricket without date ſubjoy ned to an 
Accompr, is of he date of the Accompt, D, cxlix, v. 
195, vid. P. clxx, * 221. he. O. xl vie. 


FAR ON. - 
Tue Decreets of Baton Coutts not mean'd byin theAQs 
of Parliament, forbidding Compenfatioust3 be 1ecei- 
ved after Sentence, P. xii. p. 31. In Baton Courts, 
Defences in jure are not proper to be proponed. , 
The unlaw ior a renents not compeatance at the Alaiters 
Count is Decerned to be 40 fl. P. cy; p. 78, 


Bass infeftment: G88 nfs mnt. 


—_— i  T 
Cancelled and ketite d, is no ground of Claim for 
a Third Partie, who truly payed the Money, D. vii, 


| 5 urn D. V. N. HacK6 553 fee 400. 
Ni. 


p. 6. Bonds perſonal, obliging to denude of the Righe of 


Lands, if a cextain Sum be payed betwixt and a Term pre- 


Axt, ate tranſmiſſible to t he Heir, tho not mentioned iu 


:bs Bond, If ihe Creditor happen to die betore that Teuns. 


Ixxx. p. 61. What Aſſignations 


V. xiii, p. 13. A Clauſe in a Bond, failzieing Heits to 
return to the Debitor, hinders not the Creditor to diſpoſe 
upon the Sum D.liv. p: 39. Bonds of Pioviñon, D. lx: p: 


43 Concerning Bonds & Obligations granted by Mariied 


Women. vid Wife. A Bond of Corroboration without the 
original Bond, is good Title in Actions for paymeut, un- 
leſs alledged, that the principal Bond is ſatisfied. D. xc. 
P- 69, A Bond being Aſſigned to a Daughter for ber Pro- 
viſion with a Faculty to the Father, an Aſſignation in 
truſt to do Diligence being made thereafter ; a Back. 
bond granted by the Truſty to the Father, his Heirs or 
Aſſigneys, will belong to the Daughter the firſt Aſſig. 
ney, and not tothe Heir, D. cxxxii. p- 97. A Bond 
to ſubmit does not expire within Year apd Day, as an 
actual Submiſlien would do. D: cal. p. 102. A 
Bond by the Son in Law to his Father in Law, ior a 
ſmall Sum granted, at the time of the Marriage, for 
diminution of the Tocher, will uotbe reduced, unleſs 
the Son qualifie Circumvention and Enorm Læſion. D. 
Cliii: g. 109 Anent a blank Bond- P. i. p: 116. 
8 Aci; 
NOX MAS TE R 


Boxmaſter of an Incorporation or Trade, his Oſſice 


being Annual he can enly diſcharge the Yearly Duties, 
due the time of his Office. D: cvii. p. 30, 


BURG H. 
Enrgh, D. xcii. p'. 70. . B. I. 
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C AUTION EX. 


Su bſequent Marriage ſupp! yes defects of Solemnitie; 


in Contracts, qaoad the principal, but not vscal tlie 
Cautioner, De cxix. p. 87. Co-Cautioners liable to one 
another in the Anaualcent of what is payed for the price 
cipal Debitor, immediatiy from the actual payment ; 
albeir they're not bound ro pay Annualrent to the Cre. 
ditor per Bond. D. cxziv'.p. 31. The Cautionet be- 
ing Aſſigney may ſeek the whole Sum, from any one cf 
the whole Cautioners, except his own proportion. 36:4. 
The Cautioner of a Tackſman, paying the Mader 
his Revt, has the Zightof Hypothecation in the Rent 
due by the Sub- Teunent to the Tackſman, and is pre- 
ferable toall Arreſteis D. cxxx. p. 95. A Cautio- 
net being bound as Soverty, and full Debtor, but nat 
conjunctly and ſeverally with the principal, has tenun- 
ced the benefite of diſcuſſion of the principal, D. cx: 


p. 11. . D. / 

| CHAMBERLAINS. 
Chamberlains after fitting Accompts, in caſe of O- 
miſſion either in Charge or Diſcharge, are Compiable 
therefore, and bound 10 Depone. theieagent.. 2. 
Uxxxyii. p. 136. | 
CHARTER, 
A Charmer of Compiiſing, undet the great Seal, when 


the Debitor's Infeftment 15 bale, has u effect iill con- 


funration, D. Jail, p. 47. 
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ſſice 
ICS, 


witha part. D. xi. p 


E D. 
CIACUMDUCTION. 

A Ciicumduction of the Term is reducable, when 
the Partie leſed can qualify-a neceſſary cauſe ofabſence, 
as Sickneſs, eſpecially when the Decreet founded on 
this Citcumduction is groundleſs and exorbitant, D. 
Iiiv. p. 48. 1 

CITATION. 

One that is Purſuer . with others, in an Action, 

where ke rather ſhould be Defender, needs not be cal- 


led, his compeatance aud Citation which is found ne- 


ceſſary, is ſupplyed by his being a Purſuer. D. ix. p- 
9. vid. D. xxvii. p. 22. Citing of Tennents is not ſut- 


ficieot, where the Maſter is molt concerned, as in ob- 


D: lviii. p. 42. 


taining a Decreert of 810 D. lxiii. p. 43. vid. 


CLAUSES. 
Clauſes, ſee the Titles Bond, Contract, Diſpoſition, 
Liferenter Tailzie. %% %, .. 0 uin ef ace ing 
to What on H. cl xh-p- N. | 
,  COHABITATION:: 
-* _ ,Cohabitation. D. cxxxvii. p. 100: 
Co van of Elm?! O. ox. 
: OMPENSATION, 
Compenſation. D. xxviit. Pp. 22. D. xxxvili. p. 

27. A perſonal Debt cannot take away by Retention 
or Compenſation a real Infe ftment: D. xxxiii. p. 25. 
Compenſation not receiveable poſt ſententiam. D. xli. 
p. 31» Compenſation ſuſtained by way of Suſpenſion, 
after Sentence of a Baron Court. ibid. Compenſation. 
equivalent to payment. D, lvi. p-. 41- No Compenſa- 
tion can be pleaded upon a Decrect lying under queſti- 
on and review. ibid. In caſe Compenſation be craved on 
ſuch a Decteet, the reaſons of review will be ſummarly 
diſcuſt. bid. vid. Aſſigney toward the: end. vid. 
D. xcvii. p- 7015 x IX. 


COMPR:FSING;.. Ds 
Compriſers are accountable for the Duties of Lands, 
as they were at their eatery, tho'they intrometted only 
11. reaſonable detfalcations 
will be allowed. d. The reaſon why a ſecond Com- 
priſer ſeeks Infefiment. id, In what caſe Compoſiti- 


on is allowed to a lecond Compriſei. ibid, The extent 


of the Superior's Compoſition is a Years Rent, whether 
the Compriſing be one or many. lid, A Compriſer 
is bound to keep the Lands at the old Rent, except there - 

by the Lands would become Un-Tennent-fied, P. lvii. 
p. 41. vid. D. Ixii, p. 47. A Compriſing led 1651, 
by the Act of Parliament 1663, brought in with ether 
Comptriſings, as if it had been deduced. in 1652. . 
Ixxvi, p. 67. 


A Faculty to diſpoſe upon Money contain d in a Bond, 


made toa Man and Wite in Liferent, and Daughter in 
Fie, being omitted out of the Compiifivg led upon that 
Eond, does, not hinder the Husband to uplift the Mo- 
ney, and may be ſupplyed. D. Ixxxiv. pe 66: A 
Compriſer may at will paſs from his Compriſing, and 
take himſelf to his Infeftment, D. xci: p: 70. Rents 
of Laads-intzzowetred with by firſt Compriſers, from 
2651, to 2661, ate not to be communicated to poſteri- 


a \ 


& crlo)n D-XX1X- XXX Vp 


INDE X. 
in p4vi paſſu with theſe but will be imputed in part of 
payment of the Debt in the firſt Compriſing, and af:er- 
ward for the Superplus, both come in pari pſu. D. 
Cxxx1v, p, 9%. Compriſing of the Reverſion is cum «- 
3 Wite's Liferent- conſtitute before, D. clxv. 
p. 116. 


A Compriſec after expiteing of the legal before 1661. 


having Diſponed irredeemably part of the Lands Com- 


priſed, is nevertheleſs by Act of Parliament 1661, ac- 


countable for the Price, and the Rents intiometied with 
during the new legal by Prorogation: Andi the whole 
Lands are redeemable, as if the firſt Legal were not 


run, D. clxxvii: p: 128. % . % 


CONDICTIO INDEBITI. 
In Caſes extraordinar which the Lords ex officio cog- 
ſidex to be ſo, Cendictio indebiti etiamſ obligatis naturalis 
ſubſit, is allowed of, and that even againſt an Aſſigney. 


Di: vi: p: 5: 


CONDITIONS, | 
Matrimenia ſunt libera, ſo that conditions and limidti 


ons thereanent adjected to Bonds of Proviſion to Daugh © 
ters, habentar pro non adjectis. D. Ix. p. 43. An agreement Ix v/t- 


whereby a former Debt is diminifhed, provided the 


Sum agreed to be payed at a Term prefixt, otherwiſe the 


abatement to be void, is conditional and the condit - 
on reſolves into a failzie, fo as the Defenders may purge: 
at the Bar. ibid.. 72 


(en (1091 - ; ü 2 1 
48 cr e eme. * 


All Creditors confirming within half year after the 
Defuncts Death, come in par; paſſu. D. xvii. p. 14: 
This Confirmation muſt be perfected within the half 


year, and it is not ſufficient that the Edict is ſexvedin' 


that time. ibid. The Teſtament of a Defunct confir- 
med by his neareſt of Kin, tho wor executed, gives 


Right to the Executors of the ſaid neareſt of Kin: D, 


xxvi: p:21: Before Confirmation if the neareſt of Kin 
dic his Inteteſt ceaſes: D: lv? p: 40: A Diſpoſition to 
Moveablcs retenta peſſiſſione does not ſecure againſt Con- 
firmation, when urged by 1he Fiſcal to give up In- 
ventat; D. cxlvi: p: 1055 A Diſpoſition to Movea- 


bles with Poſleſſion, but containing a Faculty in favour 
ofthe Dilponer, will not prejudgethe Biſhops quote, or 
Creditors, nor {ſecure againſt Confitmation. D: czlvii. 


p. 106: What is omitted oꝛ ill apptetiated by the Tutos 


in the principal Teflament, will be ordained to be con- 


firmed by a Dative before Sentence. D: cli: p: 103: 


CONFIRMATION of INFEFTMENTsS. 

Confirmation of lnjeftments, one may copfitm their u 
thors Right, ad certum e ſſectum ita at attus agentis non oe- 
ret ur ut /a ej us intentionem. D: Ixi: pe 44: A Creditor 
confirming his Authors baſe Infeitment, ad hunc eſſectum 
allt narly to make his own valide, copfitms the Re- 
licts Infeftment alſo: ibid. A Relicts jbaſe Infefimeirt 
not confirmed valid againſt a ſingnlar Succeſſor: 16id; 
A Confirmation is drawn back to the date of the Infeft- 


ment confirmed: D: Ixii: p: 47: Church Lands which 
hold Feu, need no confirmation: D: claxviii: p. 129 
a Compliſings who by:AR of Paliament 1661, come Qfygoirom Chutch en nced ag:Conlurmationt” 1% 
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A onuchas Gall. 2. IM, 0 


77ND EX. 
J * 4-4 5 5 o JT 
Confusion of Deliium and Creditum, o: cxxi: p: 29. 


 EONſUNCT FIE. 3 

of sums provided to a Man and his Wife in Con- 
junc Fie, the . and the Wife Liferenter. 
B. Ixii- 2 45 2. 1 A 

: 2 O W B N T S: a 

Conſents in Judgement muſt be ſigned bythe conſen- 
ter: D. iv: p: 4: An apparent Heir's ſigning Witnels to 
his Father's Deed on Death-bed,'is equivalent to aſſent, 
De lxzxii: pf : | 


CONSIGNATION, 

Money offered in Conſignation, may be taken up 
by the Conſigner, and the takingtheteof does not inva- 
Iidate the Conſie nation, provided upon demand the 
configner be ready to give the Money or equivalent: D: 
Ivi- p. 41: vid; clviii p: 112. | 1 

CONTRACT of MARRIAGE. 
In a Contract of Marriage, a Wifes reftrifting her 


F ſ * | . - 
claim to the Moveables, to a certain Sum, in caſe there 


be no Children of the Marriage, and ifthereafter there- 
be Children, who die after the Father, the Wite's Exe - 
cutors are not bound by the foreſaid Reſtriction, which is 
not to be extended to a caſe not expreſsd. D-lxxviii: 


p: $8: Subſequent Marriage ſupplys defects of Solem- 


nitys in Contracts quoad the principal Parties, but not 
quoad the Cantioners: D: cxix: p: 85, Obligations 
in Contiacts expreſs'd thus, to the Heirs or Bairns of 
the Marriage, are as if the word Heir were not exprſs'd , 
for the word Bairn is Exegetick of the word Heir. 
D; cxxvi; pz 92: M. Abt, £58; ubs 

Corrotorahon.D Xe: Cle 

why hot rh DEBENDI, 
* Correi debendi De cxiv: p: 104: 
Courts, D. ov, claxiy. OE 
TEN EREDITOR. 
:ceditor, D: cvi:- pz 79. D: clxvii: p: 112. 
COter PLUG» 0. rr P 

| UA AT O R. 

Curator, vid. Tutor: vid. Ideots, A Curator is 

pteſumed to know his Minor's Age, D. cxxxix: p:ro2: 


Cu hams pay? & Pha pr; D. clxxxVv. 


| DAMNUM, 
DAmmn l intereſie non venit loco falls, that of it ſelf 
is not impoſſible,tho' impreſtable by the obligant, 
D:xliii: p- 32. An Action for damage and to deſiſt is 
allo ved to a Maſler againſt bis Tenent, for overlyming 
and labouring the Land, ſo as may render it nought at 
the iſſue of the Tack, D: cxliv: p: 104: | 


_ 
— 


i DATE. ; - 
© A Ticket without a date ſubjoined to an accompt, 
is preſumed to be of the date ofthe Accompt, and pro» 
bable by the Witneſles Inſtrumentary, D: cxliz: p: 
10% FHologtaph Writes non probant datam, De cklviii: 
E 106, | . 


IND & X. 
BEBIlTOR. 


When a Debitor is Pecerned to pay an Atteſler upon 
a turthcoming, wherein the Creditor is called; it 


is not neceſſary for ſuch a Debtor when he's conveen d 


by an Aſſigney conſtitute, after the furthcoming; to al- 
ledge, that he has payed the Money by vertue of that 
Decteet: gecauſe thereby the Cedent is denuded, and 


the poſterior Aſſigney has no Inteteſt, D: xlviji: p-. 


35: A looſing of Aczeſtment does not liberate the De- 


bicor, who ha not payed he 8 ied, D: cxxy, 
- 9k , 0% ques 952 ev pro Jumi 

: „e . we 

DECLAR ATO R. 


Declarator, D: x: p:10, Declatator of Propeny. 
D. xxiii: p: 19: D. lviii- p: 41. 4 Clauſe irtitant 
in a Tack declared to be nullupon incurting rhe irritancy 
without Declarator, needs no Declarator, D. cxlii: p- 
102: In mattiers of Heretage and of great Importance, 
it ſeems fach Clauſes needs Declarator, ibid. 


DEFENCE. 
Defence, D: iii; p: 3. 


DELIVERY. 


A Vrite whereon Seaſin has followed, preſumiur de- 


livered: D; xciii: p: 71. : „„ 
Den antabhe on on an act of djournal D 131, 
b 8 N C E, . : 


DILIG | 
- Diligence, D. zeix: p: 76: Diligence put in Exe. 
cution doo aleo, D: cxx: p, 88. % OC. 

%. . . 

DISC H AXN GE. 
Diſcharge of feu Duties pre fare, granted by 
Managers of an Incorporation, withont ſpecial War- 
rand from the Incorporation, or without an onerous 


cauſe is not valid: P: cyiit p: 80: 23440 .7.xc'x- 


 D1forehon. Dx 
DISFOSELITION. 
Clauſes in Diſpoſitions de nan alienande, are juſt aud in 
dayly practique, xxxix: p: 29. The Certification againſt 
the Annalziers ought to be taken cum effects, wid. when 


one obliges himſelf io cauſe another diſpone, and the 


Fact becomes impreſtible : The Lords Decern the obli- 


gant 10 Diſpone, taking burden for that Third Partie, 


and to be obliged perſonally in the Warrandice, as if the 
Third Partie had Diſponed, and they allow a com. 
petent time to deal with the Third Pattie towards per- 
formance, D. xliii: p: 32. A Mafter may ſecure 
his Rent by a Diſpoſition from the Tennent to his Goods 
albeit he retain poſleſſiion, D: xlv- p: 33: wid. 
D: lviii. p: 42. How far a Diſpoſition by a Father to 
a Son in a Contract of Marriage, makes the Son liab le 
for his Fathers Debt, D: cvis p: 79. Diſpoſition of 


MNoveables retenta poſſeſſione ſecures not againſt Confirma- 


tion. D: cxlvi, p: 105: A Diſpoſition of Movea- 
bles with foſſeſſion, but containing a Faculty to alter, 
&c. does neither prejudge Creditors, nor iecure a- 
gainſt confiimation, D: cxlvii: p: 106: A Diſpoſiti · 
on made to a Brethers Son is reduccable, as made inter 
copjyvtor, but makes not the teceivet liable, as Succel- 
ſor titulo luerativꝛ, D: clayiii: p: 120. C ON- 


Hake, of Kind,. Six wit. 
epo fi ſum. Y. lurch. 


on The Interpretation of Neme preſumitar . on.re., ibid, only inſpection of the Vaſſals retou:s ard no more, D, 
it Donationes int e. virum & em. When there is no Con- ix. p: 9, In Actions of Exhibition, it is not pro- 
9 tract of Mariiage, neceſſar Proviſions by the Husband pet ro diſpute the validity of Righ + ante cæhibitionem, D, | 
al- to che Wife made flante matrimonis fare valice, and are cxv. p, 85, Exhibition ad delibera dum, will be ſuflaine - q 
lat not judged to be Donations detwizt Man and Wife, ed againſt Compriſers it the Sums be ſmall, and if it be 1 
nd D. xxi. pi 1 fob. D. =, alledged they were payed by Intiomiſſions, albeit the x 
pe. OO. Bumdarion- 9. 5 ** Compriſers were longtime in Poſſeflion, D. cxxiii, ꝑ. 20. 1 
e. $4 . 5 5 
Y; deeb fot Conprmalron EXPENSES. 
5 + EN G L485 HY | Expenſes upon a Houſe however profitably wared o | 
5 Tue Esse Officers judged in civil Cauſes, when by the Tackſman or his Sub Tedent, will*not be als; 
there was no civil Judicatoiy, D. vi. P 4+ The lowed by the Heretor, D, xcvii. p. 74. It ſcems vi 
by. £nglizh judges began to lit in Func 1652, are niſt authors otherwiſe if the Poſſeſſor be a naked Tenent. '% 9 
nt of the Act which brings in pari paſſi# all Creditors, who Smarbes of ah aba SKU : A 
cy confirm within half a Year afier the Defuncts Death, | — 7 | 0 | 
oy il. » 14. x "2 
4 — FACTU M. | "1 
EQUIVALENTS. Fadem impreſtabils, D, xliii. p. 32. A charge upon 4 Y 
 Eauiyalents in Law not ſuſtained, D, clyi. p, zii. a Husbands Obligation to cauſe his Wife rennnce, and "A 
. 574. K ratifie; will not be Supe nded upon the Husbands offen ? 
© 3 Wo Þ to do an equivalent, the Obligation becoming a fact ; 
Errot Communis facit jus. D, xliv. p, 22. The impteſtable through the Wifes refuſal, D, clvi. p. 111. 
* rie nds of a Barony being Oiſpon d, and in the Enume- | % 
e ration oſthe Rooms thereof, the Tiends of Lands which ded - FACET 
were no patt of the. Barony, being per errorem adj ected, Faculty in a Tack allowing the Maſter in eaſe of not 
will not be catuied away; eſpecially when the purchaſer Payment ofthe Rent, to diſpoſe of the Room without... | 
: never was in Poſleſſionofgheſe Tiends, D, xcviii. p. neceſſity of Declarator, takes effect: So that the Ma- 9 
Cv 75. Plus vale; quod agit wars quod per errorem gonci- tier diſpoſſeſſing the Tenent, incutrs no Spuilzie, Di = 
pur, ibid. Sever i» pa vis fin F Py vi. x. p, 10. Faculty in a Bond allowing the Father Life- x 1 
e „„ enter to yplifr, D, Ixxxiv. p. 6,. = ; 1 
s. Cn E A T.. faule of um 4 
dy Eicheat, D, xv. p, 14. . A KL | | 
1. The Son being Fiar is not bond to keep the super + | 
us | EXECUTOR. | ors head Courts, during his Father the Liferenter's Life- : 's 
FE His Confirmation of Goods in his own Cuſtody, ſufn- time, P, Ixv, p, 48. fes. toi. NN. 9998. $1rq eo non ter ; 
cient without any Diligence, DO, M. p, 14. The difference 3 ee acid 1 | 
berwixt Executors Strangels, and Executors neareſt F I D ES B'O Noa 5 OG . 5 
in of Kin, D, xxvi. p, 21. Executory belonging to a nea- What may elide the defence of a lena fides, in a bu ec N 
Ji, reſi of Kin before Sentence, is Arreſtable, vid, Jus Re- er of precious Moveables, D, clxxv. p, 126 r -oN e 
i preſent ation: has place, where the Executor confirm'd, Cooper tvs 1 br Wh 
ie being neareſt of Kin dies, tho the Teſtament be not exe* 2 u Gn j 
li- cuted, ibid. An Executor Cred itor purſuing may be com- A Criminal declar'd Fugitive b, AQ of Adjournal, h 
© pelled to denude in favour of one having intereftiuthe Forfaults only his Moveables, and not his Heritage, tho | 
le sums claim'd, upon payment of the Credit, D, lv. p, the Crime libeled be Treaſon» D, IXI. p, 51. : 
* 40. Proceſs ſuſtain'd at the inſtance of an Executor ad * f 
r- omiſſa Decerned, and having Licenſe, tho not con- | FURTHCOMING. 
re firm'd, in reſpect the principal Executor was call'd to Furthcoming, vid. Arreſtment. Furth:omings in- | 
ds the Decteet Dative, D, cle p, 107. Executor Credi= tented before the Loxds are not prejndged by the Sen- ? 
"A tors ate bound io Diligence fo: the whole Inventar, juſt tence of Inferiour judges upon poſteriour Arreſtments | 
to as any ethex Executor, and that not only for payment the firſt Arrefier not being in mera, D, lis. p, 43s , 
le of their own Debt, but that the Superplus may be furth- The Depoſition of a Debitor taken in a furthcoming to ; 
of coming to the reſt of the DefnnRs Creditors, and others which his Creditor was called, ends all Proceſs for that” 1 
a- having Intexeſt, D. clxxxix. p, 136. : Debt, intented or to be intented, even by the principal . 
a- S D. Cu- Creditor; who by 1caſon of, his not competing will. þ 
r, A EXHIBITION. not get his Debitor re-exatniged in 1 new Proceſs, D, f 
* vrites made by a Defunct to his Wife, or any being aUcvi. p, 7. 5 . * 5 
1· n Famil abe time of his Deccaſe, whereupon no In- | | q. 
er = „ <4 L A'S: | 
I + 


7 * 52 ZE X. P 
Lito, ache a£ NN NN. clxxxt. 

| DONATION. : 
Tator, Debitor non preſumiznr donate, O. vii: p: 7. 


1.N BE 
fefrment followed, muſt be exhibited to the Heir ad de 
liberandum, DO, viii. p. 3. Otherwiſe if Infeftment has 
followed, ibid. Donators ef Waicd and Marriage, have 


kwe- * 


— WE — — 
8 2 = wr Ee —_—— 


| righteous aud lawful HEir,- D, clxix. p, 1 20.y.D.c 
” Heiref p A 1 Ze-Frovition. 


I %-D I E. 
G, 


The Baillies of the Regality of Glaſgow, may for 
Riots Fine es high as any other Inferior Jddge. D, 


Xx vii, p., $ 7 e. 2 SNN. 


Y ; *s 4 . H 0 
Hagar F. cxxli gear v 
; II X. 

Heir apparent can preſerve the Rights of the Defun& 
alminiftrando, D xiii. p, 13- He is allowed to buy 
Compriliugs led againſt himſelf, for his Fathers Debt. 
D, xiv. p. 13. lamomiſſion while the Appriſing is 
unſatisfied is not a Pallive Title, ibid, There is no ne- 
ceſlity to diſcuſs the Heir of Line, unleſs he has an E- 
Rare affectable, D, xxxv. p, 26. A Gift of »/timnus 
hure muſt be declai:d before Proceis be ſuſtained 
thereon, D, xlix. p. 36. In thisDeclarator an E- 
dictal Citation, as in a Service, is ſufficient, tid, 
Baithes within Burch may enter an Apparent Heir by 
precept of clare cut, as well as by Help and <taple, 
D, li, p, 35. An Heir of Tailzie or Proviſion Snbfti- 
tate, cin not be se iſed, but after retour, D, Ixii. p. 45, 
An apparent Heir's ſigning Witueſs to his Fathers Deed 
on Death bed, is equivalent to a Conſent- D, Ixxxii. 
p, 64. The Heir apparent cannot purlue the Tenents 
ef the Hereditas jucers, D, xXciv. p, 72. Her general, 
D., cxii. p. $3. Au apparent Heir tho he cannot 
remove Tenents, yet he may defend them in a Remo- 
ving purſued by another, D, cxvi. p, 86. The Heits 
Male in deeds preſiableby him may be bound to the 
Heir of Line, withoit Confuſion of Debitum and Cre- 
dtm, D, cxxi. p. 89. vid. D, cliv. p, 110. The 
Liferenters Poſſeſſion is interpreted the Poſleſsion of the 


Ii, 


5 Heirſhip Goods muſt be Adjudged, D, xlvi. p, 33. 


HERE DIT AS JACENS. 

The Tenents thereof cannot be purſued by the Appea- 

ratt Heir, D, xciv. p, 72. They may lafely pay bim 

the Rents. ibid, after voluntar payment they may be 
urſued to continue in payment, ibid. The only ha 

bile way to aſſect Mails and Duties of the Heredizas Ja- 
cens, for pay ment of Debt due by the Defunct or appa - 

vont Heir is by Atieſtment, iid. + 


HERET 4BL E, 

A Bond of Coroboration in Moveable form, granted 
fince 1641, of a Bond Orignal before the Act of Parlia · 
ment, bearing Annualrent, which was Heretable, is 
acceſſoty and Heretable, alſo, D, cii. p: 78. vid. D, 
exxix. P. 94 2. Vin. CN un. 

R * 


HO LO GRA H. ö 
Kolograph Writes, Non probant datam, to the Ele u- 


eir, who fall be found in caſe of Competition the 
W Sub- Te nent to the Tackiman, and is preferable to afl 


Arreſters. D, cxxx. p, 95. The Tackſman's Cau- 


— & 2 N D E . r * ? py Ry 
dice of Inhibitions, D, cxIlviii. p, 196. The haver 
of Holograph Diſpoſi tions matt prove the date by Wit« 
neſſes, omni excepiione majores. ibid. | 


HoMOLOGATI ON. 

Pattial Receipt of Money due by Coutract Homolg. 

gats the whole Write, D, Ixxii. p, 53. Homologa. 

tion by the Husband in relation to the Wifes Heretable 

Eftate ſuſtained, 'quoad the Hugband, in ſo far ag con» 

cernsthe jus mariti, but not fuſtain'd quoad the Wife, 
Uh 


ibid, _A Relis uplifting. Mails, her ſelf 
Liferenter, and ſetting Tacks of Lands which®her Hus- 
band Diſponed to her in Satisfaction of her Contract, 
is found to import a Homologation of rheDiſpoſition & 
Infeftment, tho the ſame be unknown to the reli& the 
time of the Intromiſsion, and tho the ſubject Diſpon- 
ed be leſs than the Contract provides her to, D clxyi. 
p, 117. . DO. te | 
WOKING, 5 

Au Alligney to a Bond Regiſtered after the Cedents 
_— cannot charge rpg D xxxii. p, 25* 4 
Charge of Horning fagaioſt a Cautioner alo es 
Suns Moveable to — Heretable, B. Kl. p, 1 . 


H Us B AN B. 

His jus mariti D, xxiv. p, go: D, lxxii p, 5 3, of Sums 
provided to a Man and his Wife in conjunct fie, the 
Husband is Fiat aud the Wife Liferenter, vid, D, xciii. 
P, 72: An Husband Nominate Executor by his Wife, 


ana confirming the Yeſtamentys liable to pay the Leęa- 
Cys, and is not ex poſ acdc to exhauſt or dimi- 


. niſtcheloventar of free Gear by Debt of his own, which 


at confirmation he has willingly omitted, D, clxxsiy 
P- 136%. D. ,. C I'*-. ext ctxyy” 


HYPOTHEC.1TION. 
A Maſter has a tacite Hypothickin the Rent due b 


rioner paying the Maſter, has the ſame paiviledye. ibid. 
; 


| IDE O. 

It is lawful and neceſiary that the King give Gifts of 
Curatory to Ideots, when the neareſt e>1gnat purſue 
not their Intereſt, D. Ixvii. p, zo. But ſuch 
Gifts expite, when the neareſt Agnat is ſerved, ibid. 
In Actions of payment at ſuch a Curators inſtauce, The 
Lords ordain Caution to make the Sums fuithcoming. 
114, But before they ſuſtain Proceſs at rhe Curators 
inſtance, they ſatisſie themſelves anent the Pattics being 
Ideot, as by producing him before themſelves, and 


Examining him, ibid. 


IAE DIM ENT. C aαο, 5 (4 


Confirming, ſerving Heir, and other 20 legitlimi 
being marr'd pre ralamita'e tem porum, if the partie die me- 
dis $ampora, impedito nullni in jute reſtat remedium. D. 


Ixxyii. 


ARG. a a mA 


term of payment of the Annualrent, 


3 Þ # | 
Inſtruments and Proteſtations taken 


£3 711. 8. 
Ixxviii. p, 5 operat nothing. iid, 


upon this Impediment, 


IMPOSITION. | 
No Impofitiom can be legally laid on by a Prince, on 
Ships for ſimple paſſing and repaſſing, Anchoring or 
tranſporting gonds by Boats from one Ship to another, 
in ful mine publics D, clxxxv. p, 134. Cuſtom on Ships 
ought only to be exacted in Hatbours ad ſuftinends onera 
there of. ibid. 


IMPROBATLON, EE. 
Bideing by a Write qual;fcate in àn improbation,what 
it is and when admitted, D: v. p. 4. An Aſligneyin 
certain cireumfiances is allowed to bide by a Wiite qua- 
liacate, ibid. 


INCORPORATION, 
Incorporation, D, csii. p. 80. 


INF EFT ME NT. 
Infeftment is not compenſed by a perſonal Pebt, P, 
AXX1ii, p, 25. Perſons cannot be de nuded of an Infeft- 
ment but by revunciations which only hinders firguiar 


Succeſſors to acquite. did, In ranking Inſeftmentsof 


Annualrent, Tweuty days are allowed to the fiiſt annual- 


renter for to poind the Tenents in, after which time 
the ſecond Annualtenier has acceſs to the Rents without 
1mpediment from the firſt, and fo furth, D xzxiv, 
p, 26. A baſe lafefrment may be made publick by 
Decreet for poinding'the ground, obtain'd before. oy 
D, a 
pe 30. A Relics baſe Infeftment not confirmed valide 
againſt a ſingular Succeſſoꝛ, D: Ixi. p. 44. no body can be 
infeft but a Fiar, or a Liferenter, D, Ixii, p. 45. 
what ſhould be done by one who has abaſelpfeftment of 
Warrandice to petfect his ſaid baſe Right, D, clxxil.p, 
125. A baſe infeftment of Wartandice Lands is perfected 
by Poſſeſſon of the principal Lands, ibid. Infettment of 
Annualrent nor cled with,Poſſethon is pfeferable to an 
Appriſing led thereafter; but before the texm of pay- 
ment of the Annualrent, D, clxxxviii. p. 136. It 
ſeems that one ho is lafeit in A nnuaſtent out of Lands 
whereof he is rackſman, needs no poinding of the 
ground, to perfect his Infeftment with Foſſeſſion, D. 


clxx8viite g. 136 
biſon 4 me. F. — p60. 
"IM WESITION.. 
Inhibition raiſcd upon aground of Debt,upon which 


Submiſſion is by Decteet Atbitral reſtiicted, fouud to be 
extinguiſhed, and to take no effect, the Decreet Arbitral 


being Homologate by the parties raiſing a new Inhibi- 


tion thereon, P. gi. p, 77. 
aa. , 
deren. 
Executions of a Summons given within the Fourty 
Years tho the day of compearance be without the ſame, 


interrupry preſeription, P, cxli, p, 102. 
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INN TI MATTIO UM. 
Intimation, D, xxviii. p, 22. 
a l XIT ANT. 
Irrit ant Clauſes, 
wiſe Diſpenſations with Declarator, need no action 
of Declarator, and being incurred, 
deſign'd effect without Decreet of Declatater, D. 
p. 10. vid, D, cxlii, 103. 22 
eli eri a A. NIN 
JURISDICTION 
The Nullity of a Decreet of Parliament, or of any o- 
ther ſupreme Judicatory is receiveable before any [udge 
ordinary. D, clxiii. p: 48. Bonds ſign'd in England 
and betwixt perſons living in England, but 'cots Meng 
and appointed to be Regiſtred in Scerlard, 
ruled by the Laws of Seotland, D: cxi. p. 
exviii. p. 87, D, cxxxv. p. 98 A Vaſlal Infeft by 
the Superior the Klug's Baron cum ol and blood wits 
has liberty of Courts, and night to Fine for blood before 
the Sheriſt, he being the firſt attacker. This baſe nfeft- 
ment em curiiiis look'd on equivalent, as if he had 
been Heretabie Baillie conſtituted by the Superior. D. 
clxxiv. p. 125. 
Jus i; r. D IX xx. 


KI NN 
A neareſt of Kin die ing before Confirmation has ne 


Rightto Aſſign, for by death bis intereſt falls, D. Iv. - 


P> 40. inge n. eli. x- 


KIRKLANDS. 
Kirkalnds belonging to Monks of the Ciſtertian Order 
D, cx. p. $1. Kizklands which voll fe noed no Cons 


firmation. D. clxxviii. p, 129, 


KIARKMENSAL, 
Kirkmenſal,« D, ii; p, 2. + 


7 LAUDER. 
Sundry ſpecial priviledges of the Burgeſes and Bur- 
ges Acres of Lader, D, Ixxxvi. p: 67. 


| L A W. | 
The calamity of tlmes is reſpeted in ſundry Law 
Caſes, 


cxl. p, 82. D. Cxviiip. 87 , Writes net made accot= 
ding to the Scets Law are not ſuſſaint d a+ Titles in real 
Actions either againſt Moveables or Urn cvcables in 


Scotland, th o zheſe V rites be accmding tothe Laws of 


the place w hene the paities lied and died, D. cxaxte 
P. 994 — 


and Reſolutive containing like, 


produce the 
17 


ale 
83. D, 


D, xliv, p. 32. Jgnorantia jurr non ta cuſat, D. 
Ixxx. p. 61. Of the jutisciqon and Tennory of the © 
Scots Law in fe lation to Fonds ſigned in England, Dy 
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CW. 125. 


AY | —_— 4 
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. = 
ALegacy ofan Heritable Debt, is like a Legau ve! 


aliens, which the Executor muſt ob good * 2 
N. 


5 


tes In bantari, D, lawxvil- p. 


LEG Al. 
Legal ef Comptiſings, vid. Compriſings. 


LETTER. ; 

The Poſtcriptofa Miſſive Letter, tho not ſign dis ob- 
ligatoty, D, xlvii. p, 35. An Expreſſioñ of kind- 
neis in a ⁊etter, and a Declaration to pay a ceitain Sum, 
ejviliter von bligat, but only naturaliter, and refers to 
the Writers own Dilcretion, and is nude pelicitatiobid, 
Inalicnation of Lands Miſlive Letters containing Expteſ- 
fions. of the buyers intention to hold Bargan are not Ob- 
ligator as ſigned Articles would be, and rhere's to the 
Wiitet of the Leiter locus penitenia. D, Ixxiv. p- 55. 


LIBEL: 
Libel, D. iii. p, 3- 


LIFERENTEFR 

A Liferenter of Land dieing after Whitſanday, has the 
half of that Years Ciopt; dieing after Martimaſs has the 
whole Cropi preceeding, D: XXX, p, 14. A Liferen- 
ter of Anuualrentdieing betwixt Terms, has only tight 
to the Terms Annuity which is paſt, 31. The import 
ofthe Clauſe in Bonds impowering a Liferenter to call 
for and diſpoſe upon Money, D, vii. p. 7. A Life- 
xenter being lufelt im Lands 
there is nd Miln bufle, the m AfEward llt by the 
Husband accreſceth, D. clxxx. p. 130 In thiscaſe 
the general Clauſe cam molindins gives the Liferenter 
E Right without new Scaſfine, otherwiſe it there had 

en a going Milu the time of the Infeftment. ibid. In 
In this Caſe Lands beſide the Liferent Lands being A0. 


Aticted, the Liferentes has no Kight thereto, 1619. xi. 


D. xxx | 
OO Dna he avril. 


90 / 
m agus fab. cx. clxxoir : 
MARRIAGE MARITAGIUM. 


Donators of Wairds and Marliages, have only Inſpec- 
tion of the Vaſſals recrours and no wore, D, ix: p, 9.) 


MARRIAGE, MATRIMONIUM, 


— Subſequent Marriage ſnpplys defects of Solemnitysin 


; D. 


5 1 
n- * Contracks quoud the principal, but not quead the Cautio- 
KV Ber, D) cexix. p. 87. filius quam Nuptia demonſtrantiis not 


univerſally tzue-nnlels the Marriage be publick. id eff, 
by aMiniſter or Cohabitation, and will not hold where 
there is only promiſe of Marriage, aud no Cohabi. 
dation. D, cxxxviip- 100 v.. lx, 7 85 
May ck 27. D. xa. 
MASTER and TENEN.T.. 


Maſter. and; Tenent; D; xiv. P* 33». Uri. . 34. 
. enn p. 56, Dy czliv. py. 194. D-. g. 


wv. | 
maxi ende. Ixix. 


- 
gy — 


m molendinis,at which tin e 


. 


MERCHANT, 

An Advice to Merchants whoget ſpoiled goods for 
ſufficient ones. D, liii. p, 37- The caſe of Inland 
Merchandiſeing in Scotland, D, Ixxaik. p, 64. 


MINISTER. 

Ina Menſal Kirk being Fifteen years in Poſſeſſion of 
an Allocation out of the Teinds of the Paroch, ſuſſers no 
diminution of that Allocation, D, ii. p, 3. 4 
Miniſter admitted in Awgu#, has only right to the half 
Years Stipend that Lear, the other half being Vacant, 
D, Civ. p. 75. che. | 


+ 7: S Ab k 

Minor. vid Curator oi Tutor, A Minor dectaring 
himſelf to be Major, io the Bond whereby he is leſed 
has no effect, both bciug impetrate radem facultate. D. 
cxxix. p: lo, mor ven tenetay placitart & c. is perional 
and not tranſmiſiible to a Major, whole infeftme nt is 
ro be warranted by the Minor, O: clvii. p 112. The Life- 
renter and Relict in defence ot her Joynture Lands 
which ate to be warranted by the, Heir is not allowed 
to propone this Defence, ibid. 


„ 
Minority makes the preſcription of Foutty Tears fs 
ſleep, D. clxix. Þ» 121. f ö 


c MOLEN DIN UM. ä 

Infefiment cum me/endinis ſecures not againſt Thirlage 
to the King's Miln, which is conflitue by immemorial 
Poſſeſſion. Dixi. p. 12. ALiftienter being Infeft in 
Lands cus melendinis, at which time there's no Mils 
built, the Miln afterwards built by the Husband accreſ. 
ceth without neceſſity of a new Seaſine, D. 6x3x: 
P, 130, ; 


. ST .4 TION. 
eltation, D, xx. p, 22, D, 1viil. p- 42s 
Mor li. ir xcix.- © i 

| a MOVEAB LES. 
Certain ſingularitys in Moveables, and in the Succeſ- 
ſion thereto DexxVI p, 21. Moveables in a Houle ſet 
with the Houſe, cannot be ſold by the Tenent, for 


the Mafter will evi& them 4 quocanque peſſeſſore, De. 


xlvi. p, 34. en Thoutandfounds pro. dame &. inter- 
eſſe WA 4 con vento: d and dud bien cobtra- 
vention of ſuudry conditions, in a Contract of Aliena- 
tion of Lands is moveable qu, tum, and belongs 
to the Donator of Eſcheat, D, laxix, p: 60. Gums 
Heretably ſecured being required, are Moveable tho 
ne requilition be noreffeual, as not made in manner 
Pre ſcrived by Contract of Wodſet, D: cxzix. p. 94» 
A Charge of Horning againſt the Cautiontr only, makes 
ums Hexetable io becomes Moycable, D. clxxvi. 


b. 329% fe 2. cc. , 
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tion 
xxix. 
Son, 
co ve 
Bur 
&c. 
Lani 
Burd 
This 


able 
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Ons 1 
the 1 
with 
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| a 2c Tu | 
All Oaths ought not to be Authoriz'd, D, Ixiii, p. 47. 
Anent Oaths of Ratification, ibid. All Oaths bind 
Naturaliter, tho ſome not Civiliter, ibid. Anent the 
Oath of Women cled with a Husband, vid. ibid. Oath 


or Depoſition ina forthcoming, vid. forthcoming. In 


Compt an Reckoning Minor againſt Curator, the Cu- 
rater is bound to Swear upon a Super-charge, tho' it 
ſhould be contitary tothe Oath in Teſtament, D, cli. 


Po 1.7 ae bier xx vj. 
vi. It. XC NN. | 

PT 
From Church men need no Confifgation, D, elxxviii- 

p. 129. They may be tranſmitted without Seaſine. 

2 C = Sho - (xxxi)C 

LK. %. D. „cx. 
Oc. Ophien. Vc. 


; P 4CTUM de non petendo. 

A Creditor in an Aſſipnation of a Bond granted by 
ſundry Correi, may provide, that the Aſſignie is not to 
aſe Execution, againſt two of them, D, cxlv. p. 104. 
This padtum de non petendo in favour of {ome of the Cerrei, 
does not hinder the Creditor to ſeek the full Debt from 
the reſt, ibid. Yet this padtum will not liberat theſe 
Corres, in whoſe favout it is made, from: a proportional 


Relief, itid. ( , 


PARLIAMENT, 

When Ads of Parliament may be ſaid to be in deſne- 

tude, D, clxxxii. p, 1 33. oo. O. . 

A Bren . Vl, 
ASSIVE TITTLE. 

An apparent Heir, who has Right ro an Appriſſing 
of his Fathers Eſtate, intrometting with more than 
ſatisfies, that Appriſing is ſubje& to the poſſive Title, 
D, xiv. p, 13. Rights derived from ones Predeceſſor, 
by a perſon mediate, infer notthe Palsive Titles, D. xix, 
p,16. They make one liable for lotromiſs ion, ibid. 
An apparent Heir's granting Bond, whereon an Ad- 
judication of hisjPredeceflors Eſtate may follow ro his 
own behoof, is a paſsive Title, D, xx. p, 17. Gift of 
4a Defuncts eren after / utromiſs ion and Cita- 
tion on the Paſsive Titles, does not purge Vitioſity, D, 
xxix. p, 23. Diſpoſition of Lands by a Father to his 
Son, in a Contract of Marriage, upon the Father's re- 
covering the Tocher, and tha Son's undertaking other 
Burdens, aoesnotmake the Son Succeſſor titulo Iacrative, 
&c. in the Superplus, D, cvi. p, 79. It makes the 


Land redeemable, upon payment of the Tocher and 


Burdens, or the CLands lyable for the Superplas, ibid. 
This Superplus, as eſtimate the3ime of the Contract, ly- 
able to the Father's Creditors, with the Annualrent 
therof, after the raiſing Proceſs, ibid. When obligati- 
ons in Contrafts of Marriage are conceived thus, 10 
the Heir or Bairns ofthe Marriage, who may purſue 


without a Service, ſuch Bairn or Heit, tho' not ſerv'd, 


islyable to perform his Fathers Deeds, D, cxkvi, p, 92. 


22 £1 . hag. | 


n Obligation to pay the whole Debt, P, cxxxyi. p.59. 


OT 
—_S 


_ app*cven, or made, 


CC Don 
A Relict paying a part af her Husbands Debt, and de- 
ſiring forbearance for the reſt, will oot bind her to pay 
the ſaid reſt, D, cxxxvi. p, 99. A Diſpoſition made to . 
a Brother's Son, is not a paſsive Title, and makes him 
not conveenable paſsive,as alioqui ſucciſſurus, D. clxviii. - 

P. 119. ſuch Diſpoſition is only quartelable, as made 
in ler con junctos, ibid. The Heir of Line's ceceiving from 
the Heir Male a Gratuity, for Renuncing to be Heir, 
does not import a paſize Title, D, clxxxvi. pr 135. : 


PAT MENT. 

Voluntar of Teinds, in griater quantity than is trueky 
que, can neither take away the Right conſtitute by Pe- 
Creet of Valuation, which may be made uſe of, not 
oblige beyond the time of the faid voluntar payment, 

D, xxxvi. p. 26. Paymert paitial, how far it imports 


| PENSION.: „ 
Of victual out of Lands, made by a Laick, is ne Sena ec. 
ra Right, bur a perſonal Obligment,” not binding . 
ngulat Succeſſors, D, lii. p, 37. Nw 
Porfuts: Poza 7 us 7 NF Ae. Dx vi. 
5 POSSESSION, 
D) ii. p. 3. D, xii. p, 12. D, clxix. Þ, 120. Dy 1 
Clxxviii. p, 129. e een. MY. poten f mob ν,,⏑M 2 857 
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D -xlvr- ables. BCN 
JUDGMENT. 
Replys competent in judicis poſſeſſorie, & lena fide 
omitted, will be reſerved for a judium petitorium, D. xxiii. 
p. 19. A Defender may prevail in jadicie beſſeſſoric, 
and loſe the Cauſe in petinorio, ibid. Ef WD 


POINDING of the, ground 

Of the Ground, D. xxxiv. p, 25. A Decteet for 
poinding tha@round, may be obtain'd before the Tetm of 2 Lem h 92 
payment, ſuperſeding Execution ll alter the Term. Se het * i 
D. xl, p. 30. Peckferiph of a Heigl. es. 15 __ I | 


TFTAACCTICTL 


- 


A PraQtick with great Inconvenience ought not to be 
D. vil. P> 7+ 

Pewp bet AF 2.15, 

_ FF PRESCRIPTION 

Runs not cont14 nov valentem agere, P, clix p, 113. 
Preſcription of Obligations in Contracts of Marriage 
made in favours of the Wife, runs only from the Hus- 
bands Death, and not from the date of the Contract, 
ibid. Preſcription of Obligations to pay the Tocher, 
runs from the date of the Contract, ibi. Ile General 
( 1i:uſe inthe Act of Parliament 1517, cancerning Fre- 
ſcriptions, extends to Retours, weich, cannot be quar- 
relled on any head atter 40 n clxix. p, 121. Mi- 
nority makes this preſcription to fleep, % Act of 
Preſcription ef Retours alter 20 Texts, made only ad 
Futurum, ibid. Old AR of Preſcription of Retcurs, after 
three Tears, runs not againſt Perſons out of the Coun 
ity, «bid . HH yu lion « 
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-PRESUAMTIO N. 

P. xxii. p, 8. preſumption of payment, D, liv. p, 
29. D lxxxi. p.62. D. sciii. p. 71 A Child born by 
2 Woman, atier Promiſe of Marriage, by Man who had 
formerly got hes with Child, is not preſum'd to be the 


Promiſets, unleſe, fince the Promiſe and Birth of the 


ftſt Child, there bas been Commerce, and Co-habita- 


tation, D, cxxxvii. p; IOC vid. O. cxlix. p, 197. 
is 


O. xx vii AN -quomodo# var 
bref, c Ha P R 7 0 R. 5. 


E . 
id empere petior jure, D, xv1, 14, 


oN. 
Addis ſulſdiarin againſt a Magiſtrat, for ſuffering a 
Priſone: to c cape , D, xvi. p. 14. 
A priſoner cicapung.by brezkizig the piiſon in the Roof 
does not deſend the Magyiſtrats of the Burgh, againſt a 
Sublidiary ation, D, cxii. p, 23. [he Magiſt rats are 
obliged to watch the priſon, 364d. 


Addo ſuſdiana datur, againſt Magiſtrats for ſetting a Re- 
bel at Liberry upon the act of Parliament 1661. Becauſe 
the Rebel did not manifeſt, that the Annualtents were 
payed, as is xe . the Ad, D, cxliii. p. 103. 
Aieickß f HO. x & clot. 

-. PROBATIO N, 

When the Defences and the Lible are confiſtant, both 
are admitted to Probation, D, iii. p, 3. Regularly 
Submiſlions and Sentences thereon, ate ovly probable 
ſcripto D. xxvii, p. 22. Difference about Marches 
may be ſubmitted and determined Verbally, and both 
Submiſſions and Sentence proven j ro tu de jure, ibid. vid. 
Witneſs, Why promiſes regularly are not probable pro ut 
te jure. D, Ixxxv. p, G6. AWifes promiſe to pay herDefunct 
Husbands Debt due by Bond, is found piobable pro ut 
de jure, the Sum being within a 100 J. ibid, In another 
Cale. a promiſe to pay ioc Merks, was fivt found prob- 
able by Witneſſes after 17 0113 Years, D, xcv. p, 73. 
Probaticn by Witneſſes is admitted in a Suſhenſion and 
Reduction Coincident, D, cxlix. p, 107- Oath of a 
3d. patty proves not againſt Write, D, Ixxv., p 55. A 
Bond being granted for the price of Wines, accotdirg to 
Condition; there's no necetiity to the Creditor to cons. 
deſeend upon, and prove this Condition, he proving 
zhe ſufficiency of the Wine, aud price at the time, P, 
clxiii, p., 115. : 


PRO:CE'SS, 

For by- run Mailc aud Duties, not ſuſlain'd by the 
Lords when the purſuer has not been in poſleſſion, but 
kept his proceſs in Agitation for 10 years, Ds clxxxviii. 
Px 129. As en. D. xa 


B. AO MI s x. 
Dy 1yxzv. p, CC. D. xcv. p, 72. 


PROPERTY. 


Allergie bo bas Righy to Land by Diſpoſition, 120. 2 Ts whertot he Defender lias been ſeven years 
. [xt | | : 


. v A bor. 


C/ 


| A priſoners eſcapt- 
ing by aAſliſtance of ſuch force, as the Magiſtrats could 
not reſiſt, is a good Defence, i. And D cxliii. p. 103. 


FF DEX 
no Infeſtment has followed thereon. is bound to defend 
ina Declarator of Property, and Mouteſtation, without 
neceſſity of calling the Author, who was laft Lutelt, 
D, Ii. 


FROF IS 610%: 


A Sum being ptovided to Bairns of a Martiage, pz. 


able by the Heir; the ſaid Heir, tho' a Palrn has ro 
ſhare of this Proviſion, D, <liv. p, 110. sums pro- 
vided to the Bairns of a Marriage payable at a celtain 
Age, ate not Taanimiſlible, either Univerſally by Svc. 
ceſſion, or Singularly by Di ſpoſition, beforc they ar- 
tive at that Age, ibid. The ſhare of the apparent Heir, 
if not ſeiv'd Heir, is Tranſmiflible, id. Provifion of 
Conqueſt Lands to a Relict, is with the burden of the 


price, D. clazii. P, 123. 2 D.. DIA 


| + WU + I. 

A Pupil cannot purſue Tutors, D. ix. p, 9, Topicks 
in Law that a Pupil in the ward of a why er; has 10 o- 
ther utor. id. Pupil vid. Tntor. Ch 


Re 


„%%% TT 1.0-M; 
In the Civil Law, and in ont Law, there are Caſes, 


where an Oath oi Raufication renders uot the Deed valid 


D, IXiIi. P> 45 


% ON 


Quoad Recognition fimple and Tax-ward-Lands dif- 


fer not, D, Ixxx, p, 61, What infers Recognition, 


101d. 


Recopnition, ibid: 
a me, is taken away by Confirmation, id: Recogni- 
tion proceeds mote from the fault of the Giver, than of 
the Receiver of the Infeſiment. 75id: 


cognitions, ibid: 
FECT u RS EE 


A dependence ofa Proceſs againftLandsExcam bd, is a 
Diſtreſs, tho' no Sentence has as yet followed, fo as 10 


found an Action of Recourſe, but Execution upon the 


Decreet of Recouiſe, will beſuperieded till the Lands 
be diſtrels'd by Sentence, D: Ixviii p, go: 


REDEMPTION. 


D, clii. p, 108; .4 Wadſetter having Compriſed 


the Reverſion, the}Creeitor muſt Redeem both, and 


an Order uſed againſt the M adſet. will not be ſuſtain'd, 


unleſs ghe CompWyling wete redeem'd allo. D. cli. 
P.. 108. 5 
REDVCTION. 

Perſons needful to be called in the Reduction of a 
Service. P, iii. p. 3. D. xiv. p, 48. A Reaſon of 
Reduction net received by way ef Exception, nor the 
Summons received incidenter, agaiuſt an Heretable Rig he, 


e, D.ixxvi «+ 5 


» 43 ; „ | 
l olesta lis Hates fate. Dx) - | 


It is inſert'd by a Seaſin, to be holden ame, which 
is not as an unregi ſtrated Seaſin,that does not import 
Tie Inefficacy of a naked Seaſin 


Seaſin of Ward 
Lands given to an Oye not aliqus ſucoeſſurus imports Re- 
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inv: 
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thin 


Gw 1 wv © 


4 


cy 
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ia Poſſeſlion, D, Ixvi. p, 40 Reduction of a Diſpoſi - 
tion, wheteon Infeftment has followed, may be pur. 
fued by a General Heir, tho not Infeft upea when the 
Reatons of Kaduction ate !ditorie, Death-bed-or Mi- 
nolity, VU, cxui 
99 Hor 


Death, as well of the Creditor, as of the Pebitor, D. 
xxxii p, 25» Alx. ; | 
RELIEF. See Wartandice. 


55 m.. P 4 | 
ei. KE L ICs, 498, d. meni. 


By Contract of Marriage, ate priviſedged Creditors . 


before others, D, xxvill. p. 23. A Relicc puiſued as 
Executrix, for paymeut-of the price of Lands. V ill 
not be allowed to decline pay ment, till the Lifetent 
or Ticice ef the Lands be eftabliſhed ro her: This 
Defence not being Kelevant againſt the Creditor D, 


Xlii, p,,z1, In tfuch a caſe the Relict may get het. 
W . * - 5 vs YN 
0 /.Ticice of the adds, the price whers: of is pay'd out of 


the Exccutlic, ibid. Certain priviledges given to baſe 


Inicfrnicnts, in fayonrs of Relics, D. Ixi. p, 44-. 


A Cr-ditor may force a Relift to refiri her ſoynture, as 


i5prorided by Contract in the cafe of Children exiſt- 


ing, tho' this Retiiiction be in favours of the Children 
of the Mattiage, D, clxvii. p. 118. Proviſion of 
Conqueſt of Lands to a Relict, is with the burden of 
the Price, to Whomioeverthe ſaid Money be due, P, clxxii 


123. vid. Aliment Aerion S xv, 


7 . REMOVING. | 
he Lords will give a burſuer Liberty to turn a Re- 
moving into a Declarator of Prepetty. D. xæiii p. 19. 
A principal Tackiman bruiking byTacite Relocation and 
letting a Sub-tack, needs not be warn's in a Removing, 
the warning againſt the Subd Tennent being ſufficient, 
D, Ixxi. p., 53. A firſt Compriſer in Poſſeſſion of the 
Rents, tho' he be nor Infeit, yet has charg'd the Su- 
verior, needs not be called in a Removing at the in- 
ante of a poſieriour Compriſer Infeſt, D. cxvi. p, 8 5. 
A Compriſet heving chatg d the Superior, but not In- 
feft, yet in poſſeſſion of the Rents, may defend the 
Tennents in a Kemoving, raiſed at the inſtance of a 
Poſterior Comptiſer Infeft, ibid. p. 86, Tho' an Ap- 
patent Heir cannoz Remove, yet he may defend re- 
nents in a Removing purſued by another, ibid. 


RENUNCIATION, 

A HereitableBond to a Man, and his v ifelia Liferent, 
and to the Children of the Matiiage in Fie ; The Parenis 
being Infeft, cannot be validly rennnced by the 
Children, till they be Infeft as Heirs of Proviſion to 
their Father deceas d, D, Ixxiii. p. 54. Renunciation 
of a part of Liferent Lands granted by a Widow after 
Coutract and Proclamation with a ſecond Husband, is 
invalid, as done without her Hasbands Conſent ; nor 
is it of any moment, that bcſore Solemnization of 
the Marriage, the Husband knowing thereof, ſaid nu» 
thing againſt it. D,clxxi.p,122, 


p. ö 3. Nasen 104 lolneard Bat Ho 


2 SE.ECTION. . ---- 
n Procutatoty for R tion, extinguiſhes by the 


| FN BEE X-- | 
the Reverſion of a Wadſet, needs no Zeguiſition, e 
cept the Rerctable Bond appoint, D, clxxyi. p. 127 


R ESTITVUT1I 0 N. 

Hou far a Truſt e is liable in Reſt tution,D clviii. , 
11. Jewels and cther fine Moveables being ſold ot 
diſpon'd, upon by a Truſtie, tho' they go through mulle 
mana the Haver is liable in Reſtitution io the proprietar. 
clxxv. p. 126. 


. RETENTION. 
Of the Money charg'd tor, becauſe the Debitor! 
Cautionet for the Charger, in an Ac of Curatory, and 
he Maie-adminiſtiats, will not be allowed, D, cxxii, 


p. 90. 8 


BTG 

Preſcrive ſo as that they cannot be quartelled on any 
_ after 40 yeats.D. clxix, p. 121. vid. Pre- 
cription. | 

2 Reverrron. D. clxv. clxxxu. : 

When Compenſation iscrav'd upon a Decreet under 
Review, the Realons of Review will be ſummarly dil- 
cuſs d. D, lvi. p. 414. ; 


REVOCATION. : 3 
An Husband getting Additiqn of means fall'n to his A 91 
Wite, may grant a, Remuneratoty Right, which he 
cannot Kevock, D. Xciii. p. 72, © 
Roman Car. O. e. 


Sabi mg 18 Hal or Bac, Hay no dit off . 
/ 4 4 C / i 
8 E 4&4 FI 
Seaſin taken to the Hnsband only, when the Charte 


carried a Watrand to Infeft the Wife, found allo to ope- 
rat in favours of the Wife, D, Ixi. p. 44. vid. D. elxxx. 


p. 130. fee. O. xhiy. uit. 


EEE A TEEOLT 
In reducing a Service, none needs to be called but 
the judge, Clark and Inqueſt. The Creditors who have 
Decreets fouuded on that Service needs not be call'ds - 
D. iii. p. 3. One may be leryed Heir tothe Contta- 
veener of an Itritancy in a Tailzie, without danger of 
his Debt, as in the caſe of a Party indicted, D. xxxix. 


p. 29. J D. uff. 


2 7. 97 
. r 9 ES SI O x. AK. heir. 

The Lords of Seſſion's Noble oſiciam, -D. vi. p, 34. 
D. vii. p, 6. D. xxiil. p, 19. D, xxxvii. p. 27. D. Ixxxi. 
P, 62, D, clxxix. p, 130. When therc are no Magi- 
rates within Burgh, the Suprem Jndicatory may Com- 
miſlion any Perlon for Baillie, and Clerk to give Sea- 
fin D, li, b, 35. The Lords can reduce Decteets ok 
Pailiament upon Nullities, D, Ixiii p, 44 D. . 
Ix, lows from n, xeur. cl in, el, (clay. dy. 

S HE RI F, 


D , 3 | 
R Fly 2 Con ag, i ir ache 112 Being Chargeable tio Compt for the Taxation, uudar 
"REQUISITION: 
2, cxzix, p. 94+ A Heretable Sum being ask d to 


the pain of Rebellion. is only lyable for his 8 
eon 
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— 
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building of Houſes upon the Ground, but not to cm 


: ly are free from Thirlage. 1b:d, Teinds are not thirled 
1 | SUPERIOR. unleſs they ſuffer Fire and Water in the Thirlage big. 
F Needs not be call'd in a Moloftatio betwixt hjs os _ — free e 28 All Cornstholing 
4 and others; © anent Marches, D. xxvii. g; 750 b ue aud Vater within the Thitlage, pay Multur S 
15 | pay tym uz per 70. 04 fov- N 74 ſoe vet they be tranſported. D, — * nn 
oni A e rus pen ©, nike; 1 expres. 
ho foals Melee nal a bens. 


gen. , clxxxiii. p. 133. D. clxxiv. p. 125. 5 of 7 
. - and diſpone, D. ciii. p,78. A Tack ſer with a Clauſe R 
| | SHIPS. irtitant, if two Terms run, and a third unpay'd, to be 1 
conceining Cuſtom and Impoſicions on Ships, vi/. null without Declarator, upon incurripg the Irritancy, is 
De clxxzu. P> 134. needs no Declarator, D, Cxlii. p, 102. Tacks-ſet for H 
| | half Mail, after Redemption of the Wadlet, purſuant 10 1 
SLAINS, a Clauſe in the Reverſion, are Null by Act of Patlia. o 
Letter of Slains, by whom granted. D, 1. p. when te- ment D, clxxx1i. p.133. A Tack granted for fundry 2 
quiſite, 1. In Mutilation Letters of Slains by the years,-and rhereaiter, ay and while che Tackſmen be 
patty Himſelf, or by his Heir alone, is ſufficient with- pay d of a Debt, this Claule, ay and while, is Nyll, as 
out the Kelict or Children, who have no leis by the Mu- waptipg an Iſh, D. clxxxviii. Var o moVrabtey , 
tiation, 10d. D.Xivi. 5 
d 3535 "Rs Ms a. 1 
870 L Z 1E Tailzies with Clauſes de non alienando and 1n centra- 1 
D, x. p, 19. Common Souldets medling with hendo delat ums, effectual by the Laws of Scetland againſt p 
Goods by Order of a Superior Officer, areiberat from Creditors. D, xxxix. p, 30. A Clauſe in a Bond: fail- 
Spulzic, D, cviii. p. 31. ziciuz Heiisto return to the Debitor, hinders not the 
: Cieditor to dilpoſe upon the Sum, DO, liy. p. 39. 
STENT. Atterdbion. D.cxy1- Log 253 2 . 
Lands without Burgh few'd to one, his Heir and Aſ- T E N N. ENT, LS 
Kgneys, being Burgelics of the Burgh, bear common Payment being made by the Sub-Tennent to the 
burden with Lands within Burgh. D. xcii p. 90, The | Principal Ta.siman fetter of ike Sub tack, ſecures the 
legal and ſafe method of a Burgh's impoſing Stent upon Sub-Tenvent againſt any Action for the Tack duty due 
the Burgeſſes, ibid, p, 71. to the Maiter and Hereior, D. xcyii. p. 4. Com- 
. penſation upon a Debt due by the Tacktman to his Sub- 
| "IJLTIPERD. 7 offircty; Tenne nt, is competent to be pioponed againſt theMafter J 
8 D. 11. p. 2. When a Miniſter is ſülpesded 2. Ler- Compenſation being pay ment by he La: ibid, X JI 
Nc. the Stipend does not vaick. D. iv. p. 4. vid, D. civ. — e. _ eg to e e at tbe b 
„ ; aſters Court, when cited. D, cy. The Un or. A 
be 7. , 4 j4h ag J. cui 3 none compearance, decernd to be go ff. a. &. Is 
x S DB MISSION . 6 a 
4 diſſerence about Marches may be ſubmitted and TE N © K. y 
determined verbally. D. xxvii. p. 22. Submiſſion ſine In Summons for Proving. the Tenor of Writes the N 
die expires after Year and Day, D, cal. p: 103. A Fond Cauſus amiJionts needs not in ſomecaſes be condeſcend- b 
to ſubmit, docs not ſo preſctive. ih d. {82 D. ci. edon. P, Ixx. p, 52. j 
| 5 Dermo P ment. B. c V. a 
w PP F10N TESTAMENT. t 
A contpact of Marriage wherein Cautionersiare bound D cæxxxi. p.. A nuncupative reſtament made in l 
to pay 30 J. Yearly, is null, for being ſign d by only England whe re they ate allowed, will not be ſuſtain d 0 
one Nottar, D. cxix. p, 87 as io Moveables in Scatland, D, cxxxv. p, 59. n 
* * | Thr of melee P. xvii. w 0 
SVBSTITVTION, , vid. Tailzie. UT RLAGE 4 
Cass, dt achon, Asen To the Kings Milne is conſlitute by Immemorial i 
0er Poſteſtion, lo as Infenment cum melendimis ſecures not ; 
In Moveables, D, xxvi. p, 2. agaiuſt the ſame, D, xii p. 12. Why Teinds regular- f 


I. 1 


1 S. Any more, if 3 f | 

| <6 {iro OO. . Ar Ac | When a Write being an Inſttuction ina Proceſs, is 
f D, x. p. 10. A Tack containing a Declaration that the Vefenders Evident, and. is in his Cuſtody, a pur- 
| the Tack-duty is to be retain'd for the Annualtents of ſuer Who is a ſingular Succeſſor, is not bound to pro- 

60 Merks pro tanto, is ſuſtain'd againſt a Compriſer. of duce iu, P, xxxI. p, 24. An atieſted Double may be 

1 the Lands, and ihis Declaration is found real D, c. p. 77. ſufficient. bid. Sometime an atteſted Double is not 

( Notand. There was 4 Snperplus Task-duty, and the Tack requifite. bid. A Bond of Corrobo tation is a- good 


"Title in Actions for payment, without the priucipal, un- 
lels it be alledged that the principal is ſatisfied, D Ixxxix. 
| | p- 69. 


Wazto laſt only Seven Tears. Tack of Land ict with woods, 
gives the Takſman only power, to gut for repairing oc 
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, 69, A general Heir, tho' not Infeſt, may purſue 
geduction ol a, Diſpoſition granted by his predeceſſor, 
whercon Infeftment has followed. D, cxiii. p, 83. 
in Contracts of Martiage, Obligations in favours of the 
Heir or Bairns of the Malriage, may be purſued upon, 


without a Service, D, cxxvi. Infeftments in favours 
of ſuch Bairns ot Heits, cannot be pniſued upon without 
a Sewice, ibid. vid. D. cxxxv. p. 98 


„ 6 KS £ 
Fayable at Marriage, decern'd to;be pay'd to the 
Daughter Marriageable, upon her finding Caulion to 
make it forthcoming to the next Succeſſor, in manner 
mentioned in the Proviſion. 
p: 109. 


TRANSACTIONS 
Founded upon Do/ws, ate ineffectual. D, cxx. 


Þ 3. Ausf. O cx i. 


TRANSMISSION. 
D. cliv. p. 110. vid. Aſſignation. 
TU T O R (woes. 

D. vii. p. 7. In what prices of Vigual Tutors are 
lyable. D, xviii p. 15. Tutors who in their Fami- 
lies make uſe of the Pupils Victual, are not regulated 
by the Fials, but by the price current at the time. zbid. 
A Tutor 's acqniring a Right to a Debt due by his Pupil, 
is preſumed tor the Pupils behoof, and cannot tillCompt 
and Reckoning, make an unquarrelable and clear Con- 
viance, D, xxii. p 18, ſhis holds tho the Tutor be 
not Inuomeiter, vid. Tutors aud Curators Oathtaken 
before anſwer, and ex Hie to clear a Bargain for the 
Minor, and io 1lluftiat the extent ofthe Wartandice in 


a Diſpofition to the Minor, D,xxxvil. p. 27 Tutors may 


take Aſlignations to their Pupils Debts, and demand 
what they truely pay d, D liv. p 39. The Novel. 27. 


declaripg it unlawtul for Tutors toiake ſuch Kights, has 


no force in Scefland ibid. The reaſon-blerels of tlie 
Civil Law, p. 38. An Advice io Tutors. p, 39. 
The cate of Pupils and Mivors being moſt favourable 
with reſpeft to Actions at the inſtance ol-their Cura- 
t0:5 againſt them, very ſlender Preſumpꝛions, that the 
Curators Claim is ſatisfied, is taken for full Probation. 
D. liv, p. 40. Topicks of pleading, why a Pro-Tutor 
Mould not be liable beyond his Iutromiſſion, D, Civ. p. 


84. A Tutor in ra ifeiv'd debite tempeie, preferr'd 0 


2 Tutor ative, whoſe Gift was expede injra annum uti- 
im, and beitvre the Tutor in Law found Caution, D. 
£82vit- Þ, 93» A Tutor Teſtamentar, having by Law 
power to upliit both Principal and Annualrents belong- 
ing to his Fupil, ifthe Teſtament mention bis Power as 
to one part, that does not exclude him from the Exer. 
ciſe of his Power as to the other part, O, xxx p; 96, 
A Tutor not accumptabie for the Annualrent ois Pu- 
pils Aunualrent during the time of the Tutoty D, cxxRIi. 
p. 95. The Tutor is accomptable foi the Annnalrent 
of his Pupils Annualrent, aſter the Pupil paſſes Tu- 
£4 lality Ot Bound to do Diligence for recovery of the 


D, Ixxv. p. $6, D. cliii . 


1 ND ET N 


Annualrents. ibid. In a Compt and Reckoning, th? 
Minor againſt his Tutor or Curator, the Curator is 


bound to ſwear upon a Supercharge, iho' it ſhould be 
In 
fingular Caſes and Circumſtances, the Lords ex officio, 
and before anſwer take the Oath of the Tutor, in Cauſes 


contrair to the Oath in Teſtament, D. cli. p, 108. 


againſt the Tupil, D clxxix. pr 130. & donate 
3 Tr Wn FA 
f 5 2 


S. 1 77 


Why free from Thirlage, D, xi. p- 12, Cifter- 
tian Kirkland have Immunity from paying Tithes, when 


they are Labour'd by the Monks themielves, D, cx. Ps 
32, 
to laick ſingular Sueceſſois in their Lands. ibid. 


U. 


15 - 
4 


att pay O A 
Px . 2 . 
© / 7. 
VENDITI ON | 

Of Jewels, and other Precious Moveables, which 

were delivered to a Truſtie to keep, D, clxxv. p. 120, 
Verb brain. S. Ii 
V 19M AJ e. 

Money confign*d, but plunder'd u Maier, and having 
periſhed without the fauit of the Truſlie, is not to be 
reſtored by the Truſtig, P, clviit, 112: . . 6 . 

Vilious intron lion. Xx ix. - 


W 4D 8 #' Ti 
A Wadſetter being put in Poſſeſſion of the Wadſet 
Lands, and thereafter quitting the ſame, cannot charge 
the Debitor for payment of the Sums in the Wadſet, till 
he be able, or has done his endeavour to put the Granter 
o the Wadſet in his own place; ſo that he muſt not on- 
ly cenuace, but mo befote payment. D, exxxviii, 


ps 121. H 3..dx4,0.108Þ Clip if. 


AR D., D, ix, p, 9: Nx. 


Y ARNINCG, vid: Removing, 
N ANR AN DVI C E 

Abſolute of Lands, is not extended io Warrand, from 
Stipends fuure, efpecially when the Lands ate fold by 
a Rental which they pay over and above the Miniſters 
Stipend,'D, xxxviii, p. 27. VWuen Action of Wartans 
dice takes place, D, Ixxxvlii, p,68: Why publick Bur- 
dens are not enumerated among the cauſes of Relief of 
Warrandice, bid. Why action tor ſale ofTithes, does not 
fall under Warrandice, ili“: Abſolute Warrandice 
gives a Buyer of lands Relief for Eviction, by Laws then 
ſto ndinę, but it ſcems otherwiſe if the Eviaion pro eed 
upon a ſupevenient Law, bid, p,69: In Aflignations 


to Morey, a Clauſe of abſolute Warrandice, and Ob- 


ligation to pay what Sums ſhould not be recovered from 
the Debitors, will operat effectually againſt the Cedent, 
albeitex mers of ihe Aſligney, the Debitors become non 

" #® „ $$: fel ugr dy 


By the Laws of Scotland this Piiviledge is allowed 


7 Eo Lot 
Vltimus hares, wid. Feit, Au., ec ef ent- p 
eure, d more Can o 
7 C& / 4 a 
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ſalvendo, it not being provided in the Aſſignation, that 
the recziver ſhould do Diligence. D, xcix. p. 76. By 
mutual Contract, one being bound to aſſign a ſpecifick 
Debt not mentioning any Vatrandice, the Aſſigney may 
quite the Bargain, unlels he get abſolute Warrandice, 
and Cedent is not bound to give it, vid: D.cix. D. clxxiii. 


P. 125. 


WIFE. vid HUSBAND. 

Concerning Obligations by Wives and Women jure 
civili. D, Ixiii. p, 46. Of Ratifications by Women, in 
our Law. ibid. The reaſon why the Law allowes Wives 
to diſpone rather than to bind. lid. Tho the diſpoſi- 
tive Clauſe in a Oi oſition by a Wife be valid, yet the 
Obligement of Warrandice is Null. 16/4, Oath of 
Zatification by the Wife, is not abſolutely neceſſar, but 
convenient. bid. The patallel of Obligements by 
Married Women Pupils and Miners: ibid p: 47: 
A Wifes 80nd perſonal, is ipſo jure null, tho ratified by 
Oath. 161d. vid. P Ixxviil. p. 58. A Married Woman 
lodging Boarderspropr10 nomine, is perſonally liable for 
what is furniſhed to Family and Boarders. D. Ixxxiii. 
p, 656. vid. D, xciii, p. 72. Wife provided to the 


Liferent ofthe whole Moveables, will not alſo get a to be taken to the prejudice of a Write, D . 
thizd of theſe Mot eables, bnt it ſhe take her ſelf to her 124. fes. D.x Wh 2 * D, elxxii: p, 


| 4 If 

77) L — 
FER ad art LO uk lac > x 
by mien tCmulre. . 


Act. Fart 1621 D. x / 


5 


72 ' 
c 0 7 1 22 D.xlc. 
Ack: ee, bois: 
Act. = an. /OV): Xv]. p. . 
4 FR eee . Ini. 


7 2 ; . 
Ach. 7 Jart 1497 PD. clxix. 


arc. (17 - D.cl KIX. 


act. (C. - 

, 2 1 
Ah 7 7 4 . D. cx Vi 
act 52. rv [ 661 Wn 16 i. 


— — ———— ——— 2 —— —— — — 


fee? c xxviſ cr Any cp - 
* 


&c. A Charter bearing payment of the price by the 


7 
third, ſhe muſt quite her Liferent. D, exvii- p. gg; 
Wife, ſtaute Matrimonio, is nen valens agere & gauder 
priviledgiis minorum. D. clix, p. 113. Stante Matri. 
mon o, a Wife is not bound io putſue upon her Conttact 
of Mairiage. ibid. The negligence of theſe at whoſe 
inftanee Execution is to pats, prejudges not the Wite. 
ibid. The Father being bound to pay the Tocher, the 
Daughter is not to ſuffer by bis Fault. iid. A Wife with, 
or without her Husband's concourſe, may defend her 
own Right. A Wife may fante Matrimonis oblige her 
ſelfto lofeft het Hu: bauds Creditors in Annualrents aut 
of her own Propeity ſo as Lucrative Deeds dene by her 

to the prejudice of ſuch Creditors, are reduceable ex capite 
deli, and Act of Parliement 1621. D, Clxxxi, p. 132 
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To elid the paſſive Title of Succeſſor, titals lacrat is, 


Son, who was only Fiar, is adminiculat by Witneſſes, 
D, Ixvi. p, 49. vid. Probation, £2 Y. xxx 
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Preju dent Gilmour. 


Aſburſt. 


Baillie 

Baird 

Baptie 

Laird Balnagouan 
Barclay 

Laird Baſſindean 


 Blacket 


Borthwick 


Boides 


Boyd 


Breadie 


Breadie 

Brown 

Brown 

Bruce 

The Lady Bute 
Butter 


Calderwood 
Earl of Calendar 
Campbel 


Campbell 


Lady Carnegie 


Chalmers 


Damſon. A. K. 
A Anderſon : 
Proctor Fiſcal ofthe Com = 


miſſariot of St. ,Andiews. 
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Againſt 


Again 7 


Ker, D, 31. 


An Alphabetical 
Of the = of the Purſuers in theſe Deciſrons, with 
the Names of the reſpettive Defenders, Collected ” 


p. 24. 
Proven and the Town of Edinburgh. B. 130. P. 34. 


The Laird of Balhoufie, D, 147. p. 105. 


Cumming, D. 16. P- 14. 


Barclay. D, 137, p, 5s. 


Dingwal, b, 49. 


The Laird of Craigyvar, D, 14, P, 13» 


p. 36. 


Bells, D, 36. p, 26. 
Beg. D, 152. p, 108, 


Brown, D, 89. 


p, 59. 
The Laird of Carnoch, D. 62, p. 44. 


Wilkie, D, 24, P- 21. 
Douglas, 63. p, 4s, 


Moffet, D. 109. 
Bunckle, D, 136. 
Skeen and others. D 


p- 81. 
Pp. 99» 


D. 157. P. 1. 


Barclay, D, 45. p. 33. 
Kintore, D, 132, p, 56. 


Bready, D, 15. 


Watſon, D, 120. 


p. 13. 
The Laitd of Fernie. D. 148. p. 106. 


Ps 37. 


Veitch, D, 173. p, 124- 
Moriſon D, 99- p, 75- 


Her Son, D, 171. 


The Laird of Balligerno. D, 141. p, 162: 


p- 122. 


Pringle, D, 121. p, 88, D, 155. Py 110, 
Ruſlel. D, 65. p, 48. 
Beaton, D, 170. p, 121. 
Campbel, D, 119. p. 87, 
The Lady Kilchattan, D,6r, p, 41 D, 68, p, 41. 
Sticline, D. 180, 
Lord Cranburn, D, 8$0.p: 60; 
Dalgarno, D, 29+ P. 33 


p, 130. 


The Heirs and Executors of Jameſon, D, 42. P, 31. 
The Magifizats of E/gine. D, 143. p, 103. 
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Shine 
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Colvil 
Couper. 
Craig 
Cranſton 
Crow 
Cra w furd 
Cuninghame 
Idem 

Idem 


Laird of Dairſay 


The Relict ot Dalgleiſh 
Deuar 

Dick 

Dickſon 

Dobie 

Douglas 

Douglas 

DPumbar 


Edgar 

Hammermen of Edinburgh 

Proctor Fiſcal of the Com miſ. 
ſariot of Edinburgh 

Elliot 

Ellis 

Elphinſton 

Ear! of Ertel! 


Faitholme 
Laird of Fairny 
Farquharſo n 
Fiſher 
Fleeming 
Floyd 
Laird of Foord 
Forbes 

Fork 

Forſyth 


The Baillie of the Regality of Gl 
| (cow 

Glendining 

Gordon 

Garden 

Graham 

Graham 

Graham 

Grant 

Maſter of Gray 


Hamilton | 
Dake of Hamiltos 
Hasper 


Againk 


Againſt int Again 5 
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Againſt 
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Keith, D, 95. p, 71. 
The Lady Ednem. D, 5, p. 37 
Torſonce, D, 174. p. 127. 


Lord Balmerino. D, 160, p. 113. 


L. of Tofts, D 25, p, 20, D, 30, p, 21 


Executors of her Husband, b, 33 p. t 38. 


Pringle, D. 174. p. 125, 
Cuthbettſon, D, $5, D, 66. 

L. of Preftongrange, 5, 1 10, p, tr, 
Deniſton D, 122, p, 90. 
Legators of his wife. D. 159, p34 


Tenents of Pomont D. 24. p, 16, 


Hay, D, 93, p. 54. 

Debitors of her Husband, O, 2 1,p,17, 
TheCounteſs of Murray, DO i10. p. 
Baillie. O, $7: P. 41. 

Sandilands, D 1 72, p-: 121. 
Stevinſon, D118 p.Iz6, 

Biſhop ofCaithneſs, D,158,p.112, 
Tenents of Nunglaſſie, D, 40 p. 30, 

Earl of Dundee. D, 162, p. 114, 
Graham, D, 59, p. 42. 


Edgar. D, 154, p 109, 
Stewart, D, 107, p, 80, 


Alland ſundry, D, 146, p, res; 


Riddel D, 64: p: 48: 

Keith. D, 21, P · 1315 

L. Blantyre, D, 83, p, 62. 
Mouat, D, 58, pz 74: 


Biſſet, D, 1771p 14» 

Lord Melvil D, 3, p. 28: 
Gardner D, 108: p, 30: 

Ker, D, 128: p. 53: 
Fleemings, D. 7. p, 5: 
Dake of Lennox, D, 35, p, 26: 
Wolfe, D, 81. p. 62: 

Town of Inverneſs, L., 50, »; 69, 
Loudoun, D, 115: p. 83 
Motiſon, D, 71, p, $7. 


Bogle, D, 77, p: 55: 


The Town of Dumbarton, D, 125, p. 1 14. 


The Earl of Niddidale, O, 20. p. 16. 
The Laicd of Lees, D. 30: p. 41: 
Ramſay, D, III: p, 822 
Browns, D, 13+, p, 97: 

Bruce, D, 125, p- 91: 

Clerk, D, v1: p, 70: 

Earl of Murray, D, 33! p. 12” 
Bruntfield, D, 42: P. 11 


Hamilton, D, 15: p. 40: 
The Laitd of Strichan, U, 183. fp: 1335 
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Hay 

Hay 

Hepburn 

Mr. Robert Hettic: 
Hodge 

Earl of Home 


Jack 

Inglis 

Relict of Inglis 
Town of Invetneſ. 
Johnſtouns 


Lord Juſtice Cie: 


Kae 
Kennedy 
Ker 


Kincaid 
Kinloch 
Kirkland 


Laird of Lambetton 


Laird of Lee 
Leitchfeild 
Laird of Linton 


Laird of Livingſton 


Lockhart 4m 
Lyon 
Lyon 


Mackenzie 
Mackie 
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Me Math 


Miniſter of Man nour 


Earl of Matr 
Earl of Marſkal 
Meikle 
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Jean and Marion Mitchels. 


Montgomery 
M array 


Executors of Muſewell 
Tennents of Mylewell 


Nicol 
Laird of Niddrie 


Viſcounteſs of Oxford 


Laird of Philorh 


Pollock 
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Rires 

Earl of Rothes 
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Monteith. D. 145. p. 104. 
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Brag. D. 41. p 31. 

Liſton. 131. p. 82. 

Niddrie. D 70: p, 5t. 
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Stewart. D, 176. p. 127. 
Ealcanquhal. D. 144. p. 103. 
Lawry of Max weltoun. D. 38. p. 27. 
Ladyes Elder & younger thereof, P. 34. p. 20 


Hope. D. 58. p* 42. 


Boyde. D. 1. p. 1. 
The Viſcount thereof. D. 93. p. 21. 


Frazer. D 59. p. 59. 
Anderſon. D. 66. p. 49. 

Lord Couper: D. 42: p, 32: 
Wiiſon: D. 175: p, 126: 

Beg: D: 165- p: 116: 

Rires: D: 72: p: $3: 

Tutors of Backcleugh, D: 9: p. 8: 
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Scot 
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Scot 
Seton 
Shaw 
Skeen 
Laird of Skermorly 
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Spreuel 
Steel 
Stewart 
Stewart 
Stewart 
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Viſcount of Stormont 


Tutor of Stormon 
Strouan Murray 


Tailziefer 
Te!fer 


Thomſon 


Thorntoun 
Tord Touck 


Wallace 
Wardlaw 
Wat 
Watherſton 
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Wedderburn 


Weir 

Lord Whiteklik 
Wilkieſon 

Earl of Winton 


Children of Wolme:. 
Wright: 


Young 
Teaman , 
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Cowan, D 163. p, 175. 
Cuningham D, 36. p: 73: 


The Heirs of Aflleck. D. 186: p: 13 55 
Boſwell, D: 168: p: 119; 

Scot D: 133: p: 96: 

Wilſon, D, 118. p. 86. 

Roſewel, D, 11. p, 10. 

Lewis, O, 135. p, 98. 

Ramſay, D, 166. p, 116. 

Brown, D. 74. p 54> 

Notman, D, 114. p, 84. 

Brown and Blaw: O, 32. p, 63, * 
Thomas, D, 123. p, go. , 
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Spruel, D, 65, p. 50. 

Stewart, D, 129. p, 904. 

Ker, 150. p, 107: D, 161, p, 114. 
Creditors of Annandale. D, 39: p, 28. 
Newal his Chamberline, D, 137. p, 134. 
His Pupil, D, 54. p, 31. | 
His,Tutor, D, 18. p, 15. 


Forreſter, D, 8. p, 8, 


| Geddes, D, 144. p, 113. 


Againſt 
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Mckitrick, D, 44, p. 32. 
Reid, D, 100. p76. 

Milne, D, 149, p, 107. 
Ferguſon, D, 103. 105. p, 78. 


Wallace, D, 126. p, 91. 

Dalgleiſh, D. 84. p. 65. 

Ruſſel, D, 147 p, 118 

Her Tutors, D, 151. p. 107, 

Niddiie D, 47. p, 34. f 
Mackpherſon. D, 156, p, 111. 
Pariſhoneis of Laſwade, D. 50. p, 36. 
Drummond. D, 94. p. 7 2. 

Kennedy. D, 139. P. 101. 

Ednim, D, 33, p, 25+ 


Cranſton, D. 86. p, 67. 


Ramſay, D. 22, p. 18. - 


Moriſton, D, 56. p, 41. 
Butchart, D, 46. P: 33» . 


Her Husbands Executors, D, 117, 36. 


Oliphant. D, 69, PY 77. 
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DECISIONS 


OF THE 


| Lows of Countil and Sellion, 


From November 1681, to Fanuary 1686. 
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. I. Funeral Charges. | by W's "4 
N the Action of Compt and Reckoning purſued by ZZeriot Heir toLieusf- 22 
1 tenant Collonel Heriot, againſt Dr. Blyth and John Muir Writer to the 
Signet, as they, who by vertue ofa Commidh on from the Lords, had 
intrometted with the Heretable Eſtate, which belonged to the Purſuer as 
Heir. The Lords ſuſtained the Funeral Charges of theDefun&'sRelict, who 
ſurvived him, as an Article of the Defenders Diſcharge ; And found, That 
the Relict having no Means, or Eſtate, to defray her Funeral Charges, the 
_ of her deceaſt Husband was liable therefore, ſhe having died Wid- 
o 5 ä 
Il. 23 November, 1681, EE. 4 
Order of Redemption © Fre, a - = 
N the Action of Reduction and Declarator, purſued at the Inftance of © 
* Sir Michael Naſmith of Poſſo, againſt his Son James Naſmith. The 
| Lords foundan Order of Redemption of an Appriſing, againſt the ſaid Sir 


1 Michael, whereto his Son James had Right, null, in regard the Procura- 


tor had no Warrand from Sir Michael, the time of ufing the Order; and 
that the 5 , who compeared for the Compriſer the Time of the 
{1id Order, took Inſtruments that there was no Procuratory produced : 


| Buy this Speciality, was the * of the Decifion. 
| III. Fodem die. | ; 2 fe, 7 : 


/ 


Requiſite of an Execution of a Compriſing. LY. Bb 


2 the Action of Reduction purſued at the Inſtance of James Sander Dona- 8 ; 
tor in aGiſt ofthe Ultinus Hires of James Monteith, againliGeorge _ | 1 
A 4 


To | | 
den, wherein he cravesan Appriſing deduced in Auno 1653, againſt the 
ſaid James Monteith, at the Inſtance of Fullerton, from whom Farden de- 
rived Right, might be reduced upon this Reaſon, That the Compriſing, 


zo the Party, Jut only bore that he was perſonally apprehended, and law. 
fully warned, which Reaſon of Reduction, The Lords found Relevant to 
take away the Compriſing ſimply, albeit it was expired, In regard they 
found, that unleis a Schedul had been delivered to the Partie, he could 


he was to pay to the Creditor, who intended to deduce the Compriſing, 
for himſelf, or asAſſigney by others. 


IV. 29 November, 168 1. 


NON Fay Oh Henan X 222 y . 
Mfr +> ee oy Deeds elicited, vi aut metu 
| x lingi ; 


Bond and Diſpoſition, granted when he was under Caption, raiſed 
upon his Tack for Payment of his bygone Rent, and at the Inſtance of 
the ſaid Bird his Maſter, he did grant a Diſpoſition of his Corns and other 
1 | Moveables for the Maiters Payment of the bygone Rent, and for his Se- 

„ eurity in time coming during the years of the Tack, and alſo obliged 
| himſelf to find a new Cautioner, in regard the Cautioner in the Tack, be- 


it cameinſolvent, His Reaſon of Suſpention being, that he offered to prove 
i that the bygone Rent was payed, which was the Ground of the Caption, 


and Execution of the Letters bear not, that there was a Schedul delivered 


not come prepared to the leading of the Compriſing, or know what Sums 


F the Suſpenſion, Heriot againſt Bird; Heriot being charged upon x 


A and as to the Diſpoſition ot his Moveables, and the Obligement to find a : 


Caption. The Lords found, That altho whatever was done in relation to 
| the Ground of the Caption, could not be ſaid to be done ex vi aut metu; 
[ yet theſe Extrinſick Deeds elicit from the Poor Tenent, viz. The Diſpoſi- 
tion of his hail Moveables for. Security of the Rent for the years 
F to come, and the Obligementto find a New Cautioner was null, as being 

vi & metu extorted while he was under Caption. 5 


WE > 6 . 
4 New Cautioner, the ſame was null as being extorted when he was under 
[| 


Cabo for N V. November, 168 r. 
EET An Adjudger removing Tenents, 


- 


NV. Action of Removing, Halliday contra Bruce of Fennet, there be- 


and. Day of Halliday, it was alledged, that his Intereſt being but:1000 


. | ing Compearance for ſeveral other Adjudgers, who were within year 
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5 3 | | d | * 
lib. he could not remove the Tenents and Poſſeſſors to the Prejudice of o- 
ther Adjudgers. The Lords found, That Hallyday could not remove the 


VI. 9 December, 168 1. 4 


N an Action of Reduction, purſued at the Inſtance of Geddze, againſt Tel. 
fer, of ſeveral Adjudications deduced againſt Geddie, whereunto Telfer 
had Right. The Lords found, the following Reaſon of Reduction, relevant to 
retrench the Principal Sum,and Annualrents,and Compoſition payed to the 
Superior, without accumulation of Annualrent upon Annualrent, v/z. that 
the Adjudication being in abſence, without Probation of the Rental of the 
Lands adjudged, the Decreet bore a Fifth Part more, which the Lords 


ic found, becauſe alb:it the Creditor behoved to libel the ſame in his Summons, 
being uncertain, whether the Debitor would compear or not, yet, that he 
_ ought not to have extracted a Decreet therefore, when the Partie did not 


FTenents, except he found Caution for the Mails and Duties to. the reſt of 
the Compriſers, ſo far as concerned their Intereſt. or” | 


gal nr 


Adjudication, = ply abt 


nan 


COMPECEAT. bb hh! 7 FP od 
VII. Eodem die. / 7 10 * * | 
Reduction ex Capite Minoritatis & Lexfionis. on hs y prion: 
P t tong uni FE 2 


ainſt the Earl of Qzeensberry, of a Decreet recovered againit the 
{aid John Maxwel, as repreſenting Robert Maxwel his Father, who was 
Intromettor with certain Terce Lands belonging to his Mother ©Husband 
Cruik of Stewartoun, and upon which Decreet there was a Compriſing 
deduced, to which the Earl had Right; the Reaſon of Reduction was 
Minority and Leſion, in ſo far as, the Decreet bore that Robert was In- 


. 411d LL | * 
tromettor, whereas Robert was an Infant at the time, and alſo, that 
there were Three years Duty decerned, after 7ohn was charged to enter 


Heir to Robert. The Lords repelled the firſt Reaſon, and found that the 
Decreet bearing that Robert's Intromiſſion was proven, they would not re- 
conſider the Depoſitions after ſo long a time, to the Prejudice of the Earl 
of Queensberry, who was Ailigney to the Compriſing, and fo a ſingular 
Succeſſor, but they reſtricted the Compriling as to the years that the De- 


creet bears Robert E Intromiſſion. | 


IN a Reduction purſued at the Inſtance of John Maxwel of Spe dk, 2 7 


Qu» 
4 


(29 
47 J. | VIII. r5 December, 1687. 
Bend taken away by the Depoſition of Witneſſes examined ex Officio. 


FUL 


„enen > Hemp).- | 5 3 | 
Þ 7 R the Action. purſued by Mercer of Clavage againſt the Lady Aldie. It 
„I being alledged for the Lady, that the Lond was an old Bond, being 
granted in Ao 1643 to the deceaſt WiliamMercer,Clavages Grandfather, 
| | never heard of, now, by the ſpacc of 38 Years, and the Creditor being in 
| | ; a poor and mean Condition, and the Debitor being Solvent; it was pre- 
| 

| 


ſumed to have been payed, and that, in A/dies Charter Cheſt, there was a 
Miſſive Letter, importing a Diſcharge , which was loſt, when the Charter 
Chiſt was brought over to Edinburgh, in a Debate betwixt the Heir Male, 


was not reſting him any thing. The Lords having examined Witneſſes ex 


| : officio upon the foreſaid Points, they found the Bond payed, and aſloil- 
1 1 zied the Lady n reſpect of the Taciturnity of the Debitor and other Cir- 
Ho, Kumſtances aboverritten proven by the Depolitions of the Witneſſes, 
. L Hes fag $ 0 291 : 
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the mutual Reduction purſued by Jobaſton againſt Natſon, and War- 
ſon againlt Johnſton, of two Services, the one, being of the eldeſt Bro- 


Dr 


i ſon of the Defunct, who was the youngeſt Brothers Son, his Right being 
| a Diſpoſition {rom his Father, and fo was præceptio hereditatis, that the 


ther, In regard they found that the Heretage of a youngeſt Brothers Son 


. meg 


— — 


not alcend per ſaltum to the eldeſt Brother. 


— 


e bug. X. Eodem die. Servitude Urlan. 


ben X AR. James Deans having recovered Decreet before the Dean of Guild 
* of Edinburgh agauit Alexander Abercrombic tor Payment of his 


: 1 c | ; 
was Money payed by Sir Fames Mercer, equivalent to the Sum contained 


| | li : » » . Sap A? 5 
1 ; and the ſaid Lady, as Heir of Line, and that the oticred to prove that there 
| in the Bond, and that the Creditor William Mercer,dec'arcd that Sir James 
, 


ers Son, as Heir to the youngeſt Brothers Son, and the other Service, 
being of the MidBrothers Oye, as Heir to the youngelt Brothers Son. The | 
Lords found, that the Subject Matter in debate, being Heretage in the Per- 


mid Brothers Oye had Right, and not the Deſcendants of the eldeſt Bro- 


did Aſcend and belong tothe mille or immediat cler Brother, and did 


Floulc. 


- 
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fit in his Rooms; whereby he was damnified, through want of his 
Change, and his Wine ſpoiled. The Lords finding that the Damnage pro- 


Miſſive Letter, obliged to Pay. 


Houſe-mail; there was Suſpenſion raiſed at Alercrombies Inſtance, upon 
this Reaſon, That the Dean of Guild had committed Iniquity; in ſo far 
as he had repelled the Defence following, wiz. That Sir James 
Cockburn being Heretor of the Tenement, above the Suſpenders 
Lodging; by Warrand of the Dean of Guild, took off the Roof off 
the Houſe, and heighted the ſame, wherethrough the Suſpenders 
Lodging, was expoſed to the Stones, and Rubbiſh that fell down upon 
him the time of the building; and being a Vintner, no Perſon would 


Le — — 


ceeding from the Nature and Quality of the inferior Tenement, and that 


or f 5 J 
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XI.. 16 November 168 f. Interuption of Preſcription, ** nba ons) nv. 
1 ale MDο aclfon- "7 ond of tw Aa ks 


the Heretor of the Superior Tenement,was not bound to keep the Te- 
| : nd Corel hy 
nent of the Interior Tenement Skaithleſs, therefore they ſaſtainedthe Rea- | 
ſon of Suſpenſion. nino vn a | 
| 


| 0 er /oxrfo) 
INS the Action purſued by Mactdougal, againſt Arbuthnet of Tidueſs's for a FE 5 
Payment of a Debt, due by Archibald Arbathnet, Fiddefs's Brother, to 
the ſaid Mackdougal; which, the ſaid Arbus huet of Fiddeſs , was by his 
It being alledged for the Defender; = 
That the faid Miſſive Letter was written in his Minority,and to his Leſion, | 
whereupon he had raiſed a Reduction intra annos utiles. It was replyed 
for the Purſuer, that no reſpect could be had to the Reduction, ſeeing it 
was raiſed in Auno 1677, and only one Execution for the firit Diet, ſo 
that the Inſtance was periſhed and could not be inſiſted in. The Lords found, 
that the raiſing and executing the Summons, once, intra Aunos utiles, was 
ſufficient to interrupt the Preſcription, ſo that he might yet inſift, albeit the : 
Auni utiles were run, &have the benefit of Reſtitution by way of Reduction. | 
Jen ontx. | 


Aere . 


XII. 21 December 1681, Summar Complaint. _ 1 


Kt 8nd NC. 
0 „ | 2 . . . . 9041 7 ier 
Here being a Bill of Complaint, given in by theLaird of Lamertoli, A 1 
cainſt the Earl of Home, making mention, That he was in Poſſeſſi- . ,,2,1 
on of ſeveral Lands of theBarrony of Home by vertue of Intcttments, That at <1 
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PIs 3 f » PL Winder af 9 
the Earl of Home had holden Courts, and decerned the 'Tenents to make ,,7.," {1 
payment to him of the Mails and Duties, notwithſtanding that there. were 5p! £| 
VE - . % 14 5 > 94700. 
ſeveral Suſpenſions raiſed at his, and the Tenents Inſtancæ, of the former 85 %, 


Decrects obtained by the Earl, in his id Barron Court, lor other Terms _ cz} 
E precced= * *! 
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preceeding, which Suſpenſion the Earl hath never diſcuſt. And it being 
alledged tor the Earl, That albeit he was cited upon the ſaid Complaint 
by a Macer, yet he was not obliged to Anſwer without a Signet Letter, 
he not being a Member of the Colledge of Juſtice. And it being Reply- 


ed, That this being a Contempt done to the Lords Authority, the for- 


mer Suſpenſions, being not only for the Terms ſpecially mentioned there. 
in, but in time coming, he ought ſummarly to Anſwer to the ſaid Com- 
plaint. The Lords ordained Letters of Horning,to paſs againſt the Farl, 
ordaining him to find Caution to deſiſt from troubling the Tenents, until 


the Diſculling of the Suſpenſions. 
| XIII. 22 December 168 1. Removing. 


N the Suſpenſion, of a Decrect of Removing, raiſed by 


payment of by-gone Rents,and finding Caution intime coming. TheLords 


found the Decreet null, as being recovered before the Sheriff, whom they 
found not Judge competent in extraordinar Removings of that Nature, 


even albeit the Defender did compear, and ſo, as was alledged, proro- 


gated the Juriſdiction: And alſo in the Tame Proceſs, The Lords found, 
— —— a . 3 i ; 2. 
That there was no neceſlity of Warning in extraordinar Removings of this 


Nature. 


| 572 21a — * 


Tharkr. 


| XIV. 24 December 1681. The Import of the Clauſe, Cum Brueriis. 


F 
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> hy 12 ef Q for . | 
N the Action of Declarator, purſued by Sir Patrick Nisbet, as Barron 


one of his Feuers, 


of the Barrony of Dean, againſt 
might not have Li- 


Wherein he craved, That the ſaid 


berty to Brew, not being infeſt cum Brueris, without Licence of Sir Pa. 
trick Nisbet, who was Superior and Barron of the Barrony, whereof the 


{aid Feu was a part. The Lords found, That the Feuer, being inſeſt in his 
Feu by his Superior, might Brew, or uſe any other Manufactory, with- 


out the Superior his Licence; and that theſe Words, Cum Brueriis, were 
only Exegetick ; and that the Nature of the Feu did imply the fame, 


though not expreſt: And therefore aſſoilzied the Defender. 
| XV. 


Tenent to Bethun of Blebo, againſt his ſaid Maſter, of a Decreet 
of Removing, recovered againſt him, before the Sheriff of Fife, for not 


Wm. 


1. 
—_ 

: 
7 _ 1 
/ 8 


> 


1 


2 
» 


{ 1 


to &3 AWE 


What Right Seamen have to the Ship for payment of their Wages/""! * 4 


bought the Ship from Zudquhairn at a Roup, upon this ground, 
That they, being violently put out of the Ship, without payment of their 
Wages: And having complained to the Council, Robert Miln, in Obedi- 


ence to the Councils Order, gave Bond, wherein he obliged himſelfto 


make payment to the Seamen, of what the Ship ſhould be found lyable lor. 
It having been alledged for Rolert Miln, That he had bought the Ship up- 


on a Roup, and the Seamen having no Hypotheque,nor Real Right to 
the Ship for their Wages, he was not lyable upon his Bond, to make 


payment. The Lords found, That the Seamen had jus retinend; & inſiſten- 
di for their Wages: And having been violently put out of the Ship, they 
were in the caſe, as if they were in Poſſeſſion: Whereſore the Lords. 
decerned Robert Miln, upon his Bond foreſaid, to make payment, to the 


Seamen, of their Wages. | 9 
5 | Ke a une. 
The Import of a-nakedClauſe of Infeftment, without an Obligement to pay: + þ 
| | e 
* 


IN an Action purſued by Rachel Wilkie, againſt Mr. Henry Moriſon, Fl E art 


' Repreſenting her Husband Henry Moriſon, for fullling of her Con- 
r. 


tract of Marriage, viz. For imploying of 20000 Merks tor her Literent 


Uſe; and alſo, in regard there was an Obligement in the ſaid Contract, 


for infeſting of her in an Annualrent of 400 Merks, to be uplifted out of N 75 


ſeveral Tenements belonging to her Husband in Edinburgh, which 'i ene- 


ments became ruinous, and were taken down by the Defender, by Or- 


der from the Dean of Gild, {he did conclude, That Mr. Henry, as Heir to 


her Husband, ovght to be lyable to her, for the ſaid yearly Annualrent, 
And it being alledged for the Defender, That he, as Heir to her Husband,. 
could not be lyable perſonally for payment of the Annualrent, in regard 
there was no Perſonal Obligement for payment in the Contract, but ailen- 
narly Perſonal Obligement for infetting,and which was tulflied, ſt.ebeing 
infeft accordingly. The Lords found, I hat this being a Contract of Varri- 
age, which was Contractus maximæ bone fidei, the Husband was lyable to 
make the Tenement Habitable: And therefore, the Tenement having be- 
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XV. 4 January 1682. Ju lll i i 


Ertain Seamen, having, for their Wages, purſued Robert Miln, who rolf 7 
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"come ruinous by time, they found the Defender, as Heir to the Husband, | 
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was lyable for the by-gone Annualrent, and in time coming, till the 
Tenement was re-built, and made ſo that ſhe might have Tenents 


thereto. | | 
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„„ IN an Action for making Arreſted Goods forth-coming, purſued by IÞ 
= 1p Creditor to Patrick Tailſer againſt Camplel Spouſe i 
ta the ſaid Patrick, wherein the Arreſter craved, That Patrick Tailfers Wiſe ÞÞ 
might make forth-coming the Sum of r£000 Pounds, which ſhe was obliged | 
in her Contra t of Marriage with Patrick to pay to him: As alſo, That her | 


j 17 C Moveables,&PrintingPreſs might be made forth coming for payment of the 
1 


XVI. II January 1682. Tocher and the Jus Mariti. . 
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for the Defender the Wife, That the could not be decerned to make forth- 
coming the roooo Pounds foreſaid, becauſe her Husband was obliged to 
eik, 20000 Pounds of his own Means, for her Liferent Uſe, and the Bairng | 
of the Marriage: And it being a Syzalagma, the Creditors could be in Iþ 
no better Caſe than the Husband ; But ſo it was, that the Husband beho- | 
i ved to imploy both Sums for her Liſerent. The Lords ſuſtained the Aclion 

1 for making forth-coming, the Creditors finding Caution for her Liferent , 


by Contract of Marriage foreſaid, and in Contemplation of the Tocher 
above-written, and that there was an Overplus of Means belonging to | 


nunced his Jus Mariti, and did conſent, that the ſhould diſpoſe thereof, in 
4 favours of her Children, or any other way ſhe ſhould think fit. The Lords 
[ t found, That albeit the Husband had renunced his Fus Mariti, yet, the 
A not having actually diſpoſed on the fame, before the Marriage, nor 
exerced the Faculty, aiter the Marriage, it did recur and fall back under 
the Jus Mariti,eſpecially ſeing that by the Contract, the Wile had not only 
a Power to Diſtribute among herChildren, but to her Husband, or any o. 
ther ſhe thought fit: But if the Reſervation had been ſimply in favours of 
the Children, and that the Faculty had got been further extended, the 


— 


Lords inclined to have ſuſtained the Defence. 


XVI 


aid Patrick his Debt, wherein they were Creditors to him. It was alledged | 0 


N if ef both Sums. It was further alledged for the Wife, That, her Moveables q 
and Printing Prefs, could not be affected by the Husbands Debt, becauſe "0 if 


her, and that her Children of the firſt Marriage were unprovided, he re- | 


| Þ 


had, till he broke, they reduced the Diſpoſition as 
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Lords found, in reſpect that the Seaſin upon the e e not taken 
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The Deciſions of the Lords of Seſſion, 1 9 


XVII. Eodem die. Simulat Rights, 


j | | . Ger, „ | 
IN an Action of Reduction purſued at the Inſtance 'of Robert Hamilton » 1s paſte; 
I Merchant his Creditors, for reducing a Diſpoſition, granted by him ir 575+» 
Favours of his Siſter and Brother in Law, of his Houſe and Shop, upon this n+ ver 
Reaſon, that the fame was ſimulat, ſeeing it was made retenta Poſſeſſone, 1 
he having continued in the Poſſeſſion of the Houſe and Shop, by the Space 4% 


” oftwo Years; and having ſold and diſpoſed of the Goods as formerly, The 


: 
AN) 
7 


for a Year and a half after the Date of the Diſpoſition, and that the com- 


mon Hebitor continued in Poſſeſſion of the Houſe, Shop and Goods as 


formerly, and kept an open Shop; and the ſame being all the Eſtate he 
being ſimulat, ad hunt 


 efectum, to bring in all the Creditors par? paſſu, according to their Dili- 


gence. 
following, viz. That by the Act of Parliament 1621, he was Bankrupt, 


Defender? did offer to c 


But the Lords did not incline to ſuRain the Reaſon of Reduction œ 


and at the Horn, and ſo could not Diſpone to this Defender, albeit a Cre- 
ditor, to prefer him to other Creditors, the Diſpoſition being omnium bono- 
rum, ſeeing that the Horning was not uſed at the Inſtance of the Purſuer, a 
and the common Debitor, uſed Trading and Merchandizing, and 
keeped a publick Sop,Jong ater granting the Diſpolition, and that the 
ondeſcend vey and to prove the Onerous Cauſe,” 
by producing and inſtructing by Bond, that he was Creditor ab ante to 
the common Debitor. S Y amend 97 Cy He mobeun nch. 17.2.1. 


> 3 men Au knew; 
XVIII 20 January. Servitude of Paſturage. Cobh. ela 
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N the Declarator, purſued by Major Cockburn, contra Brown of Dolphing- el, Ani We 
ton, for declaring his Lands of Mz/rig, to be free of a Servitude of 16 ß 
Soums Graſs, which was alledged to have been conſtitute upon the Lands FLEET fag 
of whereof Milrig is a Pendicle. The Lords, after a Viſitation and ft Ln 
Examination of Witneſſes, found, the Servitude ſuſſiciently conſtitute by EL 
the Writes produced, and the Depoſitions of the Witnelies, who proved 
40 Years Poſſeſſion ofthe Paſturage of the ſaid Soums Graſs, not only u- "ma 7 : 
pon the reſt of the Lands, but alſo upon Milrig, and that by receiving of 
8 Merks, Yearly ,as Mz!rig,s Proportion of the ſaid 16 Soums Graſs, but Jun) % by 
in regard, that the Preſcription of Fourtie Years, was made up partly 
| by the Natural Poſſellion of PO and partly by receiving the 
laid 


10 7 Je Decifo ons of : Lords ; 


Rid 8 Merks : The Lords reſtricted the Servitude only to 8 Merks, and | ; 
declared the Servieat Tenement liable thereto in time coming, and not ] 


to be liable to the Paſturing of the 16 Soums. f 


Pn is XIX. 21 January. 
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4 5 N the Competition, betwixt the Creditors of Menzies of Enoch, there 


The Effect of a Citation upon a Summons of Adiudication. 


Pp Dj ON fo 


was Compearance made ior Dowglaſs, who had Pight 
to an Annualrent out of the Lands of Enoch ſrom Sir George Lock. 
heart, who was infeft in the ſaid Annualrent jrom the common Debi- 
tor, and who craved Preference to who had adjudged the; 
the ſaid Lands, upon the New Act of Parliament anent Adjudications. It 
was alledged for the Adjudger, that he ought to be preferred, becauſe, 
by the foreſaid At of Parliament, Adjudications come in place of 
Compriſings, and a Citation upon an Adjudication i is equivalent to a Com- 
priſing, and a Charge againſt a Superior, and that he uſed his Ci. 
tation upon the Adjudication before the granting of the Infeſtment of An- 
nualrent, in ſo far as the Citation was in April, and the Right of Anual- 
rent was only granted in May thereafter, and that he was in a Courſe of 
Diligence. The Lords i in reſpect ofthe Citation, preferred the Adjudger. 


XX. 2 February, 1682. 
irg Comprifing acquired to the Behoof of the Debitor's Apparent Heir. 
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N an Action of Declarator, purſued by Adam Cordon, as Creditor to the 
; deceaſt Viſcount of Frendraught, this Viſcounts Grandfather, againſt 
£9 This Viſcount, the Lady his Mother, and Bogney her preſent Husband, 
7 which Bogney ſtood infeſt, upon an expired Compriſing deduced at Gre: 
ories Inſtance, upon the Eſtate of Frendraught, and who had given a Back- 
bond declaring that his Name was in the Compriſing for. Security of what 
Sums he had,or ſhould advance, and for the Ladies. Security of her Join- 
ture, and for the Fie of the Eſtate, to belong to this Viſcount, in Imple- 
ment of the Contract of Marriage, betwixt the deceaſt Viſcount, and the 
Lady) craving that the Compriſing i in Bognies Perſon, might be declared 
liable, to this Viſcount's Grand-Fathers Debt, ip regard, the Compriſing 
was acquired, by the deceaſt Viſcount his. Means, and was blank, in his 


Voſſelſion, and ſo was redeemable upon Payment of the Sums of money 
truely 


Of Council and deſſion, 1682 11 


truely payed, conform to the Act of Parliament 1661. It was alledged 
for the Lady and the Viſcount, that, the Compriſing was not acquired by 
his Fathers Means, but by a Sum, Which was ſecured, by an heretable Se- 


curity, ſtanding in his Mothers Perſon, and that his Father, was only a 
| Liferenter, and that he would ſucceed, as Heir to his Mother thereto. The 
Lords found, that this Right in Bognies Perſon, albeit acquired by his Mo- 
* thers Means, fell under the Act of Parliament, and therefore declared, 
the Remainder of the Eſtate liable, over and above Bognze's Satisfaction, 
the Ladies Jointure, and 20 Chalder of Vidal, which the Lords did 
allow to the Viſcount, tor the foreſaid heretable Securities, which ſtood in 
the Mothers Perſon, and was uplifted, and applied for acquiſition of the 
e faid Compriting. | | 


XXI. 7 January, 1682. Aliment to an Apparent Heir. 245 I 


— 


N the Action for Aliment, purſued at the Inſtance of Robert Hamilton, 4 


Fiar of the Lands of Airdrie, againſt Margaret Hamilton, one of the Life- 


N renters thereof, wherein he libelled, that the Eſtate whereof he was Fi- 


ar was exhauſted by Literents and Debts, fo that he had not a maintai- 
nance. It was alledged for the Literenter,that there could be no Aliment, 
in reſpect that her Liferent was conſtitute in her Contract of Marriage 
by her Husband and Father in Law, and that at the time of her Husband 


and Father in Law's Death, there was ſufficient Eſtate to have Alimented 


the Purſuer's Father, who was then Heir, being then Brother to her Huſ- 
band: And that it he has contracted Debt, or provided a New Jointure 
to his Wife, whereby, his Son the Purſuer is prejudged of an Aliment by 
exhauſting the Eſtate, ſhe could not be prejudged by the ſubſequent Deed 
of the Appearand Heir. And it being replyed, that the Purſuer needed 
to ſay no more, but that he was an Heir to an Eſtate, which was exhauſted 
by Liferents and Debts. The Lords found, that the Eſtate was to be con- 
ſidered as it was the time of the Deſender's Husband's Death; fo that if it 
was not exhauſted by Liferents or Debts at that time, there would be no 
Aliment ſuſtained at this Purſuers Inſtance, who was not imitiediat Heir 
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XXII. Eodem Die. Precept of Clare conſta . 
N the Action purſued at the Inſtance of the Earl of Caſſil 8 the 


Lord Bargenie, wherein he craved the waird Duties of certain Lands 
B 2 | holden 
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holden of him waird, the nonentry of certain Blenſh Lands, and the Feu- 
duties of Feu-Lands, holden likewiſe of him. It having been alledged by 
the Lord Bargenie, that he ought to be aſſoilzied from the haill, becauſe 
the Earl had entered him to the haill Lands, by a Precept of Clare conſtat, 
which did import, a Formal Diſcharge of all, either Waird, Blench or 
Feu-duties,or Nonentries. And it being replyed, Whatever might be ſaid 
to blenſh, and Feuduties,that they were preſumed to have been paſt from, 
or diſcharge4, as being debitum fundi; yet as to Waird Duties, which were 
not debitum fundi, and whereto,my Lord Bargenie was not liable as He. 
retor, but as Intromettor, the Precept of Clare conſtat; could not be ex. 
tended thereto. The Lords found, That in regard Superiors uſe to clear 


all the Caſualities before the Entry of the Vaſſal, that the Precept of Clare # 


onſtat included all, both Waird-duties, Blenſh, Feu and Nonentries, and 
cid import a Diſcharge thereof. EAN 
i | : 


Fa, ö bet, '#:) ua . CA | J, 0 25 
775 22 =: $97: 1 XXIII. 3 ps 5 h . - : 
eg ee 7 he Caſe of an Appearand Heir being Hable to his Fathers Debt. | 


2 „NAR. Hendry Blyth being a Creditor, of Umquhile Fames Lawſon of 
Ind V Brotherſtones, intents Proceſs againſt James Lawſon, as lawfully 
charged to enter Heir to Umquhile Fames Lawſon his Father the Debitor, 
and as he who being lyable to his Brother and Siſter for ro Pounds: 
And alſo, as having granted Bonchto one Dunlap, tor a certain Sum of Mo- 
ney, upon both which Grounds, "There was a Compriſing of his Fathers 
Lands of Brotherſtones led againſt him, the Ground of this Action was, 
That he had ſuffered his Father's Eſtate to be Compriſed for his own Debt, 
and ſo. Blyth, a Creditor of the Father's, was Tecluded. Tt was alled- 
9. D. ged for the Defender, That the Earl of Nizhi/dale's Practique was only 
2 in the Cale, where Bonds were granted by the Appearand Heir, whereup- 
on Compriſing of the Defunct's Eſtate was deduced, for the Heir's behove; 
but in this Caſe, the Compriſing was not to the Defenders behove, nei- 
ther has the Purſuer done Diligence to aflect the Eſtate debito tempore. The 
Lords found, That albeit there was no Fraud nor Dole, and that the Com- 
priſing was not to his own behove, yet, that the Defender ought to be ly- 
able to the Purſuers Debt, ſo far, as the Sum, contained in the Appriſing, 
might extend to, or other ways, he ought to purge the ſaid Appriſing, to 
the effect that the Purſuer, who. was the Fathers Creditor, might have * 


Of Council and Seſſion, 1682. 13 
ceſs to the Lands Compriſed, which was the Fathers Eſtate, without be- | 
ing incumbered with the foreſaid Compriſing, which proceeded upon the | 


; lieh of ente mam; 
XXIV. 4 November 1682 Poſſeſſion of Goods Spuilzied; Lale 
N an Action of Spuilzie, purſued by Duncan Camplel, againſt 

| Chriſtie, wherein, the Libel being admitted to Probation, and it be- 
Je- ing only proven, by the Depoſitions of the Witneſſes againſt the Defender, 
* That, one of the Beaſts Spuilzied was in his Poſſeſſion. The Lords, in reſ- 
r |, petit was a Depredation, found,the having of one erer Goods taken a- 
are way, by way of Depredation, made the Defender Nable for the whole 


nd Goods, which were proven to have been Spuilzied, and the Profits there- 
of, albeit it was not proven, that the Defender had any Acceiſion to the 
Depredation, otherways, than that he had one of the Beaſts Spuilzied in; 


his Poſſeſſion, as faid is. h e kirk] 
| | © On ca 
XXV. 7 November 1682. The Back-Tack of Wadſet Lands. 


XM AJArgaret Phine having a Wadſet Right, from David Phine of White: 

law, affected with a Back-Tack ; and the Back-Tack Duty, being 

reſting for ſeveral Years, the ſaid Margaret, intented a Declarator_of 
the Nullity of the Back-Tack, for not payment of the Back- Tack Du- 
.” Whercin there was a Concluſion likeways, Thai Jean Duncan the Re- 
it of the Granter of the Wadſet, and David Phine his Son, may be decer- 
ned perſonally, for payment. And this Deſence being proponed, That 
there was no irritancy in the Back- Tack: And there:ore ythe ſame could 
/ not be declared null, for not payment of the Back- Tack Duty. And it 
1 being Replyed, I hat, the Back-Tack „was of the Nature of a Tack: 
5 And that it was ordinary to Maſters, to purſue Removings againſt their” 
; Tenents, albeit there was no Irritancy in the Tacks: In which Caſe, the 
F Tenents will be lyable in payment of by-gones,and in finding Caution for- 
; time coming. The Lords found, That by the Common Law, this Declarator 
might be ſuſtained: And therefore decerned, but ſuperceded Extract till 
5 Candleſmaſs next, at which. time, the Detenders might purge by pay-- 

l ment of by-gones,, and finding Caution ja time coming. = 
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| 1 2 Precept drawn by f 
| 4-15 9% her, ) in favours of the ſaid Windraham, for payment of a Sum of Money 
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XNVI. rx November 1682. Qualified Oath, and Chamber Mail. 
66 „ 
9 
8 * f * 


a Suſpenſion at the Inſtance of the Maſter of Roſs, againſt Windraham 
| En ee, did refer to the Maſters Oath, That he accepted 


( from whom he had taken a Cham- 


to him: And the Maſter having Deponed, That he did Subſcribe the Ac- 
ceptation of the Precept, and delivered it, to his own Servant, in theſe 
Terms, That his Servant ſhould not deliver it up, until the Term of Pay- 
ment of his Chamber Mail: As alſo, That he ſhould not deliver it up, till 
he gave further Order. The Lords found, That the Precept being Windra- 


hams Evident, the Subſcribing the Acceꝑtation thereof was Obligatory, * 


albeit the Acceptation thereof was not delivered as ſaid is: And therefore: 
found the Letters orderly proceeded. But in regard, that the Fond, out 
of which the ſaid Precept was to have been Anſwered, was the Maſters 
Chamber Mail, whereof the Term of Payment, was not come the time of 
the Accoptation : And that, before the Term of Payment, the Drawer of 
the Precept, or his Servant, had broke up the Door of the Chamber, and 
had taken out ſeveral Linnings of the Maſters, to the Value of the Cham- 
ber Mail; Thereſore, if the Maſter could inſtantly verifie, that the ſaids 


Goods were taken out before the Term of Payment of the Mail, The Lords 


U = 
would allow the Maſter Retention pro tauto. 


eee. XXVII. Eodem Die. Spuilzie in Excluding from Poſſeſſion. 


Tr 
e. 1 


= —4 N an Action of Spuilzie, purſued at the Inſtance of List againſt Scot, 
Or 1h (ven 


upon this Ground, That Scot having ſer to List a Houſe in Aberdeen: 


þ „ And Lisk having entered to Poſſeſſion of the ſaid Houſe, the Landlord, / 


r 


ben yithin three Moneths after Whitſunday, before there was a Terms Mail!! 


ki 


due, excluded List from Poſſeſſion of the Houſe, by putting a Padlock 


thereon, and fo ſecluded him from the Uſe of his Moveables, and refu- 
fed to allow him Entrance to the Houſe. The Lords ſuſtained the Spuilzie, 


and allowed Lisk Furamentum in Litem. 


9r9quifil; fan XXVII. 15 Nevember 1682. 4 Seaſin propriis manibus. 


D /35/ ths | 


ee "IFN an Action of Reduction, purſued by Xing againſt Chalmers, The De- 


fender did alledge, That the Purſuers Title , being a Giſt of UL 


Tims 
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timus Heres of Janet Chalmers, whoſe Right was, as Heir to James and 
Thomas Chalmers, who were infeſt, only by a Seaſin propriis manilus, given 


bloke 
Ws 


by the Grand-Father to them, of a certain Tenement : And which Seaſin, 
not being ſubſeribed by the Grand-Father, neither having any Warrand, 


nor beingAadminiculat by any ſubſcribed Writ, was not a ſufficient Title 
to quarrel the Defenders Right, which did flow, from the Heir of the Grand- 
Father of the ſaid Thomas and Fames Chalmers; by vertue of which, the 
Defenders, and their Authors, had been 40 Years in Poſſeſſion. The Lords 
found, That James and Thomas Chalmers Seaſin,not being ſubſcribed by the 
Granter, nor adminiculat by any ſubſcribed Writ under his Hand, to be 
only the Aſſertion of a Nottar, and ſo not a ſufficient Title to quarrel the 
Defenders Right: And therefore, aſſoilzied the Defenders. 
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XXIX. Eodem Die. Dovecoat. | Fmtlaleing - 
| | 4 A #»betor . 
10 8 7 a : . 4 Xe IT ano ! / 9 
IN a Suſpenſion at Duries Inſtance, againſt the Laird of Or- * 


rock, of a Decrect recovered at Orrock's Inſtance, againſt the ſaid 
| Duarie, before the Baillies of the Regality of Dumferling; 
wherein he is decerned to demoliſh his Dovecoat upon the Act of Parlia- 


ment, as not having ten Chalders Victual of yearly Rent contiguous to 


the ſaid Dovecoat. The Lords would not decern him to caſt down the 
Dovecoat, in regard there was a Byre under the ſame, but ordained him 
to tranſlate the ſame from being a Dovecoat to any other Uſe. 


XXX. 21 November 1682. 


Competition betwixt the Fathers Creditors and his Heirs of Provifion, upon 
7 75 


9725 rs 
whe” {ilk i 
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the Contract of Marriage. 


XN AR. Andrew Marjoribanks, in his Contract of Marriage with Ainloch 


his Wife, is obliged to imploy xoo00 Merks of Tocher, (which 
his Mother in Law, by that Contract, was obliged to pay to him) with 
other ro000 Merks of his own Money, to himſelf and his Wife in Life- 
rent, and to the Children to be procreat of the Marriage, in Fie. And it is 


declared by the ſaid Contract, That it ſhould be lawful for the Children; 
as Creditors, to purſue the Fathers Repreſentatives, or to enter Heir, as 
they thought fit, Francis Ninloch and Sir James Roc head are appointed by 


the faid Contract to be Truſtees, at whole Inſtance Execution is to paſs:: 


There being only one Daughter of the Marriage, the ſaid Truſtees, 


liave. 
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have adjudged the Fathers Eſtate for the foreſaid 10000 Merks ; Sir Joh 
Nisbet, and other Creditors ot the Father, have adjudged the ſame Lands, 
and have intented Reduction of the Adjudication deduced at the Truſtee's 
In'tance, upon this Reaſon, That the Proviſion of the foreſaid Contract 
of Marriage, is but a naked De'tination, and that the Father was Fiar: 
And albeit the Adjudication was led alter a Child was born, yet they were 
in bona fide to Contract with the Father, and to lend him Money, 
there being no Diligence done upon the Contract of Marriage, until 
after thev became Creditors to the Father: And albeit the Child, might 
| be Creditrix to tlie Father, being in Competition with his Heirs, yet 
| ſhe could not compete with the Purſuers, who were lawtul Creditors: | 
. And that this Caſe was decided betwixt Sarah Rome, and Ronald Graham,” 
where the Lords preferred Ronald, as being a Creditor of Sarah Remes Þ 
g Father, albeit aſter Sarach's Mothers Contract of Marriage with her Father, 
| and after Inhibition had been ſerved thereon. And it being anſwered 
for the Defender, that the Father was only Liferenter, and the Child was 
Creditrix by Contract of Marriage; and ſo having done Diligence by Ad- 
judication, ought to come in pari paſſu with the Purſuers, being within Year 
and Day to them. 240. The rooco Merks, which was the Mothers 
Tochar, was uncontravertible, ſeeing it was never the Fathers, but was 
ed to him, to the eſſect it might be imployed as ſaid is. It was re- 
plyed for the Purſuers, That this being a general Obligement, and 
having no ſpecial Aſſignation to a particular Sum, and there | 
being no actual Imployment of the Money in the Terms of the Con- 
tract, neither any Diligence done before the contracting of the Purſuers 
Debts, the Purſuers are pretcrable, the Subjec Matter now adjudged, be- 
ing a Land Eſtate, which was the proper Eſtate of the Father. As to theTo- 
char, it was inthe ſame Caſe with the 10900 Merks foreſaid, it being pay- 
able to the Father, and actually. payed to him, and the Father was only o- N 
bliged to imploy it as he was the other ropoo Merksin the Terms foreſaid. | 
The Lords found, That the Obligement in the faid Contract was but a Deſti- f 
nation, tiere being no actual !mployment ofthe Money, or Diligence done | te 
before contracting of the Purſuers Debts, they preferred the Creditors ta ne 
the Child and her Truſties, and reduced the Adjudication following upon I tt 
| the Contract oi Marriage. Po The 
| x") eee ne la Fe 
the 
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WS Aarvring | XXXI.Eodem die. Spuilzie in Poynding Labouring Goods. | 
Hab. n, FN an Action of Spulzie purſued byStraiton againit Preſton tor Poynding of 
ft: fie = Labouring Goods in Labouring time. The Lords found tlieſè two Deten- 
| | | ces 


of 


Anlwer. 


1 L whereupon Compriſing had followed. And it being alledged for the 
Defender, that the Inhibition was preſcribed, being ſerved in anno 1633. 


priſing deduced upon the Bond, which was the Ground of the Inhibiti- 


tion thereof, and conſequently of the Inhibition which was acceſſor there- 


Bond, ſeing the Inhibiter could not know of the Bond, until the Dili 
gence was done thereupon, to affect the Heretable Eſtate; therefore 


alledged, that the time of the pronuncing of the Decreet he was abſent 


a Factory to William Cooper, for uplifting the Rents of his Fathers Eſtate 
che Year 1674, and by-gones proce his Fathers Death; and that 


V Council and Seſſion, 168 2. i= = 
ces ſeparatim relevant, viz. That the Goods libelled were in the Poſ- 1 
ſelſion of _ tom whom they were Poinded, who did 
not concur in the Purſuit. 240, That the Defender ollered to prove, 
that there was Sufficiency of Labouring Goods left, for Labouring the 


Purſuer's Mailling, and that the Ploughs were left going : But the Lords, 
for cicaring the Matter of Fact, appointed a Conjunct Probation before 
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XXXII. 22 November 1682. Inhibition and Preſciption thereof. 


N an Action of Reduction, Ex Capite Tuhibitionis, purſued by Moul- 
tray againſt Porteous, of a Bond granted by the common Debitor, 


And it being Replied, that the Preſcription was interrupted by a Com- 


on, and which Diligence being upon the Bond, did interrupt Prefcrip- x 
to. The Lords found, That the Compriſing upon the Bond was not an 
Habile Diligence, which could be aſcribed to the Inhibition : But they 
found, That the Preſcription did not run from the Date of the Inhibition, 
but from the Date of the Compriſing, which was led upon the Defenders 


found, that the Preſcription of the Inhibition did only begin from the Date 43 
of the Defenders Compriſing. A | 5 
= / Gran 1194 f, 


Q 5 4 [ Abb 103 | 
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N the Suſpenſion, purſu d by the Earl of Middleton contra Sir 7a ex v6nl 033 — 
Stanfield, of a Decreet recovered at Sir James s Inſtance againſt the /:44/ 3 
Earl, as lawfully charged to enter Heir to his Father. The Earl having „ 


XXII. 28 November 1682. Behaving as Heir. 


Reipublice cauſa, being Ambaſſador for the King, to the Emperor, and { 
that he produced now a Renunciation. It was Replyed for Sir James, 45 
That he could not renunce, becauſe he had behaved as Heir, by granting 


accor- 
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accordingly, his Factor had uplifted, and compted with him, and remitted 
feveral Sums of Money to him by Bills. It was Duplyed for the Earl, 
That the Factory produced, being dated in December 1674, his Father 
having deceaſed before Whitſunday that year, it was only in general Terms 
to uplift the Rents of the Defenders Eſtate in Scotland, and that the De- 
fender had an Eſtate, properly belonging to himſelf, before his Fathers 
Deceaſe, viz. The Lands of Graſlie, to which the Factory might be ap- 
plicable: Likeas, the Defender could not behave as Heir, by granting a 
Factory for upliſting the Rents of his Fathers Eſtate, whereto it was im- 
| poſſible he could have Right, as Heir of Line, ſeing his Father, in his 
own time, did reſign his whole Eſtate in Scotland, in favours of his ſe- 
cond Lady in Liferent, and the Children of the Marriage in Fie, where- 
upon there was a publick Infeftment, wherethrough the Lady had Right 
to the Maills and Duties, after her Husbands Death: Likeas, he had a 
Tack from the Lady, which did commence from the deceaſt Earl's 
Death. And albeit the ſame was after the Factory, yet ſeing the Facto- 
ry before that Tack could not be effectual, the granting thereof could 
not infer a Behaviour as Heir. The Lords found that Allegiance relevant 
for the Earl, that his Fathers whole Eſtate was provided in favours of the 
| Lady, and the Hers of that ſccond Marriage, relevant againſt the Paſſive 
| Titles of Behaviour as Heir, and allowed him to renunce. 
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| Seesen 1, . * | | 
| 8 1 XXXIV. 6 December 1682. Forfeiture. 
: Ur Har Ua TEE: > | 
| r He Lady Caldwall, having purſued a Poinding of the Ground, of cer- 


fem tain Lands wherein ſhe was infeſt upon her Contract of Marriage, 


4 un ko be holden baſe of her Husband, who was Forfeit, for Rebellion anno fe 
| Gn {CO 3666, and which Land her Husband held immediatly of the Earl of Egling- rc 
| uh e 77 £ 2 
„ oun. There was Compearance made for General Dalziel, who alledged, 7 
nl +. 2 1905 that there could be no Poinding of the Ground, becauſe her Husband, tl 
ho was her immediat Superior, was Forſeited; and that he was Dona- * 
tor, and was, apon a Preſentation, infeit by the Earl of Eglingtoun n 


Superior. It was Replyed for the Lady, that albeit, where the. King's fc 

immediat Vaſſal did Forfeit, all the Sub-Vaſlals Rights did fall in Conſe- 

quence ; and that the Feus appertained to theKing and hisDonator,free of 

any Right granted by the Traitor,unconfirmed by His Majeſty, and that 

FureFeudali,as immediat Superior, yet in this Caſe, where the Forfeit Per- 

fon was not the Kings immediat Vaſſal, but the Earl of Fglingtour's,there E 
| | Was 


* 


\ 
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was no more Forfeit, but that which was ſtanding in the Rebel's Perſons 


which was only the Snperiority, the King only having Right in this Caſe 
Jure Coronæ, as he has to all Allodials, as did appear from the 5th. 4# 
of the 9th. Par. A. Fa. 6th. which bears, 7hat upon the Kings immediat 
Vaſſals Forfeiture, his Lands were to remain with the King as Property: 
But as the other Lands, not holding immediatly of the King, the King 
had only Right to preſent a Vaſſal to the Lands pertaining to the Rebel; 
and in that ſame Act, there is an expreſs Proviſion, That neither the Do- 
nator of the Forfeiture, nor the Forfeit Perſon's Vaſſals, ſhoutd be obli- 


| ged to procure a Diſcharge of the Feu Duty , due to the Forfeit Perſon's 


Superior, nor ſhould be in hazard of irritating their Feus upon that ac- 
count, Which Proviſo had been ſuperfluous, if the Forteit Perſon's Feus 
had fallen under the Forfeiture. It was Anſwered for Dalziel, That al- 


tho, by the Feudal Law, upon Delinquency of the Vailal, the Eeu did 
return to the immediat Superior, yet by the Municipal Law of this King- 
dom, it did fall to the King, and did open that ſame way and manner to 


him, as it did to the immediat Superior, by a Feudal Delict, ſuch as Re- 


/ cognition, Purpreſture, &c. And that it was clear, there is Nexus Feu- 
* dalis betwixt the King and all the Sub-Vaſſals, that he had Right to their 


Lands, not only Jure Coronæ, but Jure Feudali; and that the fame had 


» 


been already decided, in auno 1610, as was obſerved by Haddingtoun : 


Where it was found, by the Forfeiture of the Earl of Bothwel, his Vaſſals 
Right fell to the Donator, albeit the Forfeit Perſon, did not hold the For- 
ſeit Lands immediatly of the King, but of Dumbar of Cumnock. The 
Lords found, in regard, that the Ladies Right was not Confirmed by the 
Earl of Eglingtoun her Husbands Superior, her Right fell under the For- 
feiture; and therefore, preferred Dalxiel: which was found, in 
regard that the King, in the Caſe of Treaſon, came in the Earl of Egling- 
zoun's Place; ſo whatever was competent to the Earl of Eglingtoun, in 
the Caſe of Recognition, or other Feudal Delicts committed againſt him, 


was competent to the Kings Donatar of Forfeiture : And that as Recog- 


nition would have cut off the Ladies Right, in behaFf of the Superior, 


ſo Treaſon in behalf of the King. _ , cone eee 
. | S α 4 „e 
| XXXV. 21 December, 1682. Tochar. a fo | 
DCotland as Executor to who was firſt 5 


Husband to Reid, purſued her, and her Second Husband for pay ment of 
5 e 2000 
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2000 Merks, which ſhe was obliged in her Contract of Marriage, to pay 
| to her deceaſt Husband, in name of Tochar. The Lords found, in regard the 
| Wife was only partie Contracter for her ſelf, and that none was bur: 
den-taker for her, or obliged with her, for Payment, and that the Mar- 
raige did ſubſiſt for the ſpace of eleven years, that the Tochar was pre- * 
ſumed to be payed, or that the Husband had as much of the Wifes Means, 
| as did amount to the Sum purſued for. 


XVI. Eodem Die. Aſſiæe of Error. 


vv wo AA Aa i», ww = 


F 1 W — 


at a1 Hul, be, 


| D in) * 


| „ _ Etionof the ſaid Gift, and Act of Adjurnal, upon this Reaſon, that by the 


| rj ii Act of Parliament, ho Perſon was to ſpeak. with the Aſſize after they were 
| 04, he incloſed, and that they offered to prove, that the Advocat had ſpoken 
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the Purſuer,or any other Perſon ſhould not ſpeak with them while they 

bf were incloſtd, to menace, corrupt, or influence them, but was not to be 

| underſtood, when the judge or any Perſon in preſence of the Judge, in 

| manner aforeſaid, did ſpeak to them. The Lords ſuſtained the Gift, and 

| repelled the Reaſons of Reduction. 4-mhig AL h. 69g pcs, Ape 

TFT ” 

| Nl. 2 January, 1683. Atteſter of a Cautioner in a Supenfion.. 

q f Fnkon f/f e 7 el | | 

6 e AR. Ro ertColr Advocat, having intented aDeclarator, againſt Mr. Milli- 

| A am Sommervel, to hear and ſee it found and declared, that: he being : 

= eln Atteſter of a Cautioner in aSuſpenſion raiſed at thelnſtance of one Men- 

og. ies againſt Mr. ii am, of a Charge of Hornin gor Payment making of 2000 ( 

MM. due by the ſaid Mexzzes,to the ſaid Mr. William: that he ought to be free, in 
regard theReaſons of Suſpenſion were relevant, & true, & particularly that 
Reaſon, that the Charge was at Mr. William sinſtance, atfer he was ſentenced 
by a Sentence of the Juſtice Court to die, and that the Sum being made 

T7 move- 
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of Council and Seſſion, 1 68 2. 21 
moveable, fell under Eſcheat, albeit ex poſt facto, he had gotten a Re- 
miſſion. The Lords found, that the Charge was null, being at the In- 
ſtance of a condemned Perſon, and the Reaſon of Suſpenſion ( excluſive 


of the Charger's Title, the ſame falling under Eſeheat) was relevant to ex- 


— ; | mu ub & 

N the Action of Reduction and Improbation purſu'd at the Inſtance off 
James Clark, againſt the Laird of Balgounie, of a Contract paſt be- 
ewixt William Carnagis and his Children. It was alledged, that the Con- 
tract was null, as being ſnbſcribed by two Nottars, who do acknow- 
| ledge, that the Party could write: And it being A»ſweredfor Balgounie, 
that he opponed the Subſcription of the Nottars, bearing the Inſtability of 
the Subſcriber's Hand, and that by Reaſon of his Sickneſs, he could not 
* write. The Lords refuſed to ſuſtain the Subſcriptions of the Contract, un- 
feſs Bagouuie would offer to prove, in Fortification of the Nottars Sub. 
ſcriptions, that the Partie the time of the ſubſcribing, was fick, and 
not able to ſubſcribe, and would adſtruct the Subſcription. 
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Ohn Grahame, Chamberlane to the deceaſt Alexander Murray of Mel: P . 1,798 


gum, purſues Janet Roghead, as Relict and Executrix for Payment of | 
6000 Merks,due to him as Chamberlane for feveralYears; and albeit that 
he was diſcharged of his Chamberlane Accompts, yet the ſame bore aRe- - 


ſervation of all Sums by Bond, Ticket, or otherways due by the Purſuer 
to the Defunct. It was alledęęd for the Defender, that the Purſuer was only 


Negotiorum geſtor; and unleſs Paction were proven, the time of the En- 
try, to his Service, he could not purſue the Repreſentatives of the De 
funct for a Sallarie, after the Chamberlane Accompts were fitted by the: 
Peſunct, and a Diſcharge granted to the Purſuer. Ihe Lords ſuſtained 


the Deſeace, and alloilzicd the Defender. 10. Januae- 


bf Wo Payment to the Biſhops Relict, in implement of her Contract of Marri- 
' | | 
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2 _— XIII. Eodem Die. Patronage. 
f 7 4 g 0 > , | 4 f ; 
4 YI 48 n und. . _ ; 
Ss He Town of Dundee, having purſued a Declarator,againſt the Earl of 
I Lauderdale, of their right of Patronage of their Second Miniſter, u- 


| 
| 


12 


12 T he Deciſions of the Lords 


7 on of 12 : | 2h | 75 EIS 5 3 
«19 Aab. bra XL. 10 January 168 3. Adjudication. 


x ln; bo (rinlf af e 1 FIR 
1 Er being a Creditor of Edward Ruthven, he did 2 ſo much 
of a Right of Annualrent due by the Earl of Callendar upon the 
Eſtate of Callendar, to the ſaid Edward, as did amount to the Payment 
of his Debt, and a Fifth part more, conform to the new Act of Parliament 
made anent Adjudications, It was aedged for Edward uthven, that there 


was no Foundation from the New Act of Parliament for adjudging for a 


Fiſth Part more of Annualrents, ſeeing the Act of Parliament made men- 


tion only of Lands; and the Reaſon of the Act of Parliament was, that 
the Creditor lay out of his Money, and was forced to take Land, which 
did not militat in this Caſe, in reſpect the Earl of Callendar was perſo- 
nally obliged in Payment of the Money, upon which the Lands were re- 
deemable, and ſo the Creditor Adjudger might raiſe his Money. The 
Lords ſuſtained the Adjudication as to the 5 part more, and found that 
the Reaſon of the Act of Parliament extended to Annualrents as well as 


Lands. 


2 A XII. Eodem die. The R elit Creditrix by Contract of Marriage. 
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NY nor Sentence recovered againſt the Executors; they ought not to have * 


—— — 


implement of her Contract of Marriage, in reſpect they found, that as to 
the Executor, it was a preferable Debt, without neceſſity of a Sentence. 
# Nota, It hath been otherways decided in January 1688. 2 7 


pon this Ground, that the Town had Leen conſlantly in Uſe to pay the 
Stipend, and to call, and preſent the Second Miniſter, which they prov. 
8 | | eq 


Of Council and Seſſion, 168 3: 2 
ed by writes produced, and it being alledged for the Earl, That he and 
his Authors, Conſtables of Dundee, being infeft in the Patronage of the 
Kirk of Dundee, if the Town did adjoin another Miniſter for their Con- 
veniencie, and doted a Stipend for his Maintainance, that could not 
prejudge the Earl; But it being an acceſſary Donation, he ought to have 
the Patronage thereof; and that it was {o found expreſly, betwixt the 
Farl of Haddingtoun and Town of Haddingtoun, wherein the Competition 
anent the Patronage of the ſecond Miniſter, the Earl of Haddingtoun, 
who was Patron, was preferred to the Town, albeit the Stipend for the 
moſt part, was payed by the Town. It was replyed, for the Town of 
Dundee, that the doting of the Stipend, was one of the ways of Acquiſition 
of the Patronge by the common Law, and that the Practique betwixt the 
Earl of Haddingtoun, and Town of Haddingtoun, did not quadrat in this 
Caſe ; for the Poſleffion was dubious and controverted, betwixt 
the Earl, and the Town of Haddingtoun: But here the Town of 
Dundee, had not only doted the Stipend , but have been in conſtant Poſe 
ſeſſion, by preſenting and calling of Miniſters from time to time, and that 
the Earl of Dundee, and his Predeceſſors, who were my Lord Lauder- 
dile's Authors, did never queſtion, nor controvert the ſamen. The 
Lords, in reſpect that the ſecond Miniſters Stipend was payed by tlie Town, 
and that they had been in Poſſeſſion, by calling and preſenting the Mini- 
ſter without any Queſtion made by the Conſtables of Dundee, my Lord 
Lauderdale's Authors, declared in Favours of the Town. 


XLIII. x7 January 1683. e, 


Vn 
Lizabeth Wiſhart, Relict of the deceaſt Fames Bonnar, as Executrix 
E Confirmed to him, and as having Right from Bonnar 
neareſt of Kin to the ſaid James, intented Action againſt the Earl of Nor- 
thesk, for payment of a Sum contained in an Heretable Bond, bearing an 
Obligement to infeſt, & alſo a Clauſe ſecluding Executors: And alſo rais'd a- 
notherActionagainſt theLaird of Morphie, ſor payment of a Sum contained 
in hisBondof the ſame Tenor. There was Compeararice made for Malu and 
Bannatine, who were HeirsPortioners by their Mother to the Deſunct, & cra- 
ved to be preferred to the Executors, both Sums being Heretable It was 
Replyed for tlie Executors, that the Sums were made Moveable by a Charge 
of Horning. It was Duplyedtor the Heirs, that the Clauſe ſecluding Ex- 
| | ecutors 
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Effet of an Arreſtment, Bond of Coroboration”a Charge of Horning. , ee 
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ecutors, being the Deſtination of the Creditor, did exclude the Execu- 
tors, notwithitanding of the Horning. The Lords found, That Nor. 
_ thesk and-Morphies Bonds, did belong to the Heirs,” notwithſtanding 


— 


of the Charge of Horning, in reſpect of the Clauſe ſecſuding 
Executors : But they found, That the Annualrent of theſe Bonds, 
did belong to the Executors. Thereafter, it being alledged, that the An- 
nualrent of Morphie's Bond became Heretable, there being a Compryſing 
for both Principal and Annualrents. And it being anſwered for the Exe- 
cutors, that aſter the Compryling, the Sums was made Moveable, by an 
Arreſtment at the Compryſers Inſtance, in an Action to make Arreſted 
Goods forthcoming. The Lords found, That an Arreſtment, or an Acti- 
on for making Arreſted Goods forthcoming, did not make the Sums con- 
tained in the Appryſing Moveable The Executors did inſiſt againſt 
Keith of Craig, tor payment of a Sum contained in an Heretable Bond 
granted to the Defunct, in reſpect the Executors alledged, that there was 
a Moveable Bond of Corroboration granted by X#eith of Craig of the ſaid 
Heretable Bond. The Lords found, That the Corroboration did not alter 


the Nature of the Heretable Bond, but that it remained {till Heretable. 
Sehr on en MELh!. : | | 3 | 
e XLIV. Eodem Die. Poſeſſory Judgment. 
Le. 2 RIPE TOP | 
WR: Ant having purſued a Poynding of the Ground of the Lands 


of Thurſtane, for payment of an Annualrent, wherein he 
ſtood infeft: And Aikman having alledged, that he ought to have 
the Benefit of a Poſſeſſory Judgment, being infeſt in the Property of the 
ſaids Lands, and ſeven Years in Poſſeſſion. The Lords found, That a 
Poſſeſſory Judgment,was only competent, in the Competition betwixt 
two Rights of Property: But that it was not competent to be proponed 
againſt aRight of Annualrent, that being a Right of another Nature, and 
which was compatible with a Right of Property, and Poſſeſſion by ver- 
tue thereof: But whether the Tenents ſhould be any further lyable, than 
what was in their hands the time of the Citation, they ordained that to 
be heard in their own Preſence. 


4 8 7 . 30 / | | 

| 2 ata XLV. 20 January 1684. Battery pendente lite, 

| no 287 a. a 1447 | Wu | | 
fra VE AT, Methergate, having Charged Stuart of Chambelly, for 


no achen ts payment ot a Sum of Money conform to his Bond: And Cham- 
(3 een bebelly having Suſpended, upon ſeveral Reaſ6ns of Compenſation, whe 


Te- 


of 


IN the Action of Declarator of Recognition, purſued at the inſtance 4 77-18 
-theſe Seaſins, being taken in the Engdiſh time, when the Caſualties of Re- 


© King's Reſtoration. And it being Replyed, Thatijin raking of the Sea- 
- fin, without the Superiors Conſent, there was Contempt of the Sup- 


to confirm his bale Right, it me prejudge the Defenders, by. helping 


Of Council and Seſſon, 1883. 25 
of ſome were found Relevant and proven, but before diſcuſ- 


ſing of the other Reaſons, aan een of the Decreet, Chambe- 
belly having ſtrucken over the Head with a Ree „Mamel of Nethergate, 


Maxwel gave in a Bill to the Lords craving, That Chambebelly upon 1 

. R 4 = "wb. oy b 1 . i : f 4%} N 1 I LS Ld N 4 
the Act of Parliament, might loſe the Plea, and that the Letters might 9 
be found orderly proceeded, and the hail Reaſons of Compenſation Re- = 


pelled : Witneſſes being-adduc'd, and the Fact proven, It was Alledg- il. 


"ed for Chambebelly, That none of the Reaſons formerly diſcuſt, 9 


found Relevant, and proven, could be Repelled, but only 
ſuch Reaſons as were Pendent, and not diſcuſt the time of the Fact. And 
240. Even as to theſe Reaſons, they could only be Repelled hos loco, A 
to be received by way of Compenſation, but he could not be precluded, A 
by way of Action, to purſue for them. The Lords found, That he ought 1 
to loſe the ha il Plea, the ſame not having come to a Period, by Sentence, _ 
and refuſed to reſerve Action for theſe Grounds of Compenlation againſt 1 
Nethergate. | | RET 55 "hel ai op rfl ned 1 
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XLVI. 2 February 1683. Recognition, 


/ 


of James Buchan of Ockhorn, againſt James Forbes of Savock : It be- 1 
ing alledged, That Forbes of Wattertoun,and Petrie, their baſe Infeſtments _ 
could be no ground of Recognition of the Barrony of Auchnacoy, becauſe 


cognition were ſuppreſſed, ſhortly after the King's Reſtoration, they re- 
quired their Money contained in their Rights, and thereby looſed the 
Wodſets, and that they never poſſeſt by vertue of theſe Rights, after the 


perior that occaſions Recognition: And the Requiſit ion, does not abſolut- 
ly looſe the Wodſet; ſeing, always it is in the Power ot the Ceed. 
itor to returnto his real Right. The Lords found the Defence Relevant. And 
it was further Alledged, That the Puſuer his Seaſin of the Lands of Oct horn 
could be no ground of Recognition of theBarrony of Auchnacoy, whereof it is al- 
legged thatelt is a part,becauſe it was the Purſuers fault that be did not make p- 
plication to his Majeſty for Confirmation of his Right, and ſo having omitted 


co 


* 


26 The Deciſions of the Lords, 

to make up the Alienation of the Major part, and ſo make their Intereſt 
to Recognoſce. The Lords frund, That altho the Purſer's Seaſin might be , 
ground of Recognition i» favours of a Third Perſon, yet the Gift being granted 
to the Purſuer, his own baſe Infeftment could be no ground of Recognition ty 
make up the major Part. | 


0 ne vigfe. XLVII. 6 February 1683. Clauſe of Conqueſt in a Contract of Marriage. 


N the Action of Declarator purſued by James Wauchop, Son and ap- 


2. .. 80 


1 parent Heir of the ſecond Marriage, betwixt the Laird of Niddrit 
12/442 and Ker his ſecond Spouſe, founded upon a Clauſe in the ſaid Nia. 


FO DIE 0 . . . 
= hal auBze's ſecond Contract of Marriage, wherein he was obliged to provide 
the Children of that Maraiage to 19000 Merks, together with the haill 


Conqueſt Lands during the Marriage, and Subſumed, That the Lands 
of Lochtouer were Conqueſt during the Marriage, and that this Nz4.5 
drie as Heir to his Father, ought to denude himſelf thereof in favours 
of the ſaid Fames, It being alledged for Niddrie, That he could not be 
lyable to denude himſelf of the ſaids Lands, becaufe the ſame could not 
fall under the Clauſe of Conqueſt, in regard his Father had both a 
Right of Wodſet thereupon, and two Compriſings, and an Irredeemable 
Diſpoſition from the apparent Heir of the ſaid Lands. And it being 
Replied, That after the Marriage, he had acquired preterable Rights to 
theſe Lands, and ſo in tautum the value of theſe Rights were Con- 
queſt. The Lords ſuſtained the Defence for the Laird of Niddrie, That 
his Father had either Right by expired Appriſings, or by an Irredeemable 
| Diſpoſition : And found, That any Right acquired during the Marriage, 
j altho preferable, did accreſceto the former Rights, and was but a com- 

. pleating of the Conqueſt formerly begun before the Marriage. 
47 unc 
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having purſued a Reduction, upon an Inhibition ſerved againſt his“ 

Lundie obtained his Right of Wadfet, from him. Andy, 1 

Landie having Alledged, That he could not reduce his Righr ; becauſe s 
he offered to purge, by payment of the Debt, which was the ground 
of the Inhibition. And it being Replied, That the ſame u as not purge- 

able, in regard there was a Compriſing kd thereupon, w.ich was * 


| — | ; : og c 
| # the Action of Reduction, Trotter againſt Lundie, wherein Trotter = 
1 ebitor, beiore 


Of Council and Seſſion, 168 33. 27 


back to the Inhibition, ſo as to have the benefite of an expired Legal, in 


fi * regard the Defenders Wadſet interveened betwixt the Inhibition and 
jou th Compriſing, and ſo was preferable to the Compriſing as a real Right, and 
that the ground of the Inhibition was always purgeable by payment. The 
Lords found, That notwithſtanding the Compriſing was expired, yet, 
that theInhibition was always purgeable by payment of the Principal and 
* Penalty contained in the Bond, and refuſed to make the Defender liable 
J's either for the accumulat Anqnualrents, or Sheriff-fies contained in the 
1 Compriſing. | „ gene 
, : . Dune. 
r- XLIX. 14 February 1683. Imnprobation. lat if oo 
hail | . F | - | | . 3 | | 77 2 hs ant. 
ani F the Action of Improbation purſued by Sir Robert Murray againſt 
Nd Murray of Burghtoun, Ihe Lords ſuſtained indirect Articles of Impro- p/yts! a2/ 
ours dation, notwithſtanding that the direct were extant; and that the Witneſſes Ts 71 
- be inſert had bidden by and approven,and upon the Probation of the indirect 7") 8 
be KArticles, did find the Witneſles, who had been examined in 7reland,falſed & e Ie 
2 feign d. But the Speciality in this Caſe was, That the Witnęſſes themſelvues 44/2 - i 
ab were dead, and not examined before the Lords ot Seſſion here, or by their 
% cCommiſſion, but allennarly the Extracts of the Depoſitions taken in a Ci- " 
ay. vil Purſuit before the High Court of Chancellary in [re/and,tranſlated here, 
5 ” and that the Witneſſes were viles perſonz, and not of intire F ame,in this 
vB Proceſs. The Lords ordained the Writs improven,which were a Leaſe and 


hat "Releaſe of certain Lands in Ireland, to be torn and dellroyed, albeit it 


1ble was alledged, that the Subject Matter was Lands in Ireland, and fo not 
ge — . . . I 
— ſubject to the Lords Juriſdiction, and that there had been ſeveral Sen- 


tences in Burghtoun s favours in the Courts of Juſtice in Ireland, which 
was repelled, in reſpect the Writs were made in Scotland: And that by 
2 Return from the Judges in Treland to the Lords of Seſſion, the Triſh 
Judges declared, that Scatland being the place where the Writs were 
made, the Judges in Scotland were the moſt proper Judges for improving 
thereof in this Proceſs: Likeas, in regard it did not appear by the Pro- 
bation, that Burghtoun had any Acceſſion to the Act of Forgery, but 
allennarly was Uler thereof, and had ſubſcribed to bide by. The Lords 
refuſed, by this Sentence, to find him Art and Part of the Forgery, or 
to recommend him to the Juſtices. bs 1 99-4 
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ed. And it being Duplied, That the Compriſing could not be drawn 
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Expenſes expended in the chan 
Lords refuſed to allow. the Expenſes of the changing of the Holding, be- 


ing reſtricted to the ordinary Expenſes of a ſimple lufeſtment alter the ex- 
piring of the Compryſing, un u egard, the ſecond. Inf eftment would . 
not be. profitable to the other Compryſers, ſeeing after the Expi- 
ration of the Legal, they behoved to expede Infeſtment upon their own 


Lom pryſing. | 
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1 e eee eee Eodem Die. Action of Relief. 
munter . = e . 


aachen, 
| 2 


of Brigtoun, with abſolute Warrandice from all Perils, and Incon- 


ri" enencies whatſoever, and having likeways, certain Lands Diſponed to 
| im, in Warrandice of theſe Lands, the principal Lands being 


Gy evicted by a Deſignation for a Miniſters Gleib, Bonner purſues an Action 


of Recourſe againit the Warrandice Lands. And it being alledged for 
Lyon of Brigteun, That Miner neu ;tencbatur- placitare. - 240, Although. 
he were Major, yet the Lands principally, Diſponed being Kirk Lands, 
which of their own nature are lyable.tabe deſigned, the Clauſe of _ 
randice 


| os of the Holding, as was neceſſary for 
paſſing an ordinary ſecond Inſeftment upon the expired Appryſing. The 


Onner of Kinnettles having bought a parcel of Kirk Lands from Lyon. 


fo HW DODOAaec0cq>  wotoas ri x. we. tine o.com Moc es. as 


Of Council and Seſſion, 1683. 29 | 


randice cannot be thereto extended, Warrandice being only in relation 
to the Right; and this being inherent to the nature of the Lands, and* 
| not, any Deſect of the Right, he could have no Recourſe. The Lords 
ord, pound, That the Clauſe of 7 arrandice being an abſolute Warrandice a- 
red gainſt all Perils and Inconveniencies whatſoever as Law will, and that 
eft, this Eviction not having proceeded from any ſupervenient Law, but ac- 
in cording to the Law ſtanding the time of the Diſpoſition, they repelled 1 
to the Defence of Minor non tenebatur placitare, and alſo the other Defence A 
ng foreſaid, and they ſuſtained the Action of Recourſe againſt the War- g 
it randice Lands. . 
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N the Competition betwixt Bonner and Arnot, the deceaſt Bonner of π ỹ a 
Grxeigſtoun, in his Contract of Marriage with Arnot, being obliged, anne, 
to imploy for himſelf and his Wife in Liferent, and the Children to be Zzacy \M 
procreat betwixt them, which failzieing in favour of himſelf, his Heirs .. 
and Aſſigneys, the Sum of 30000 Merks due by 5 8538 27 e 
to the ſaid Arnot his Spouſe, by Bond, which ſhe had aſſigned to him, by! beg 
the ſaid Contract in name of Tocher, as alſo the Sum of 6000 Merks of PO 
his own Money; Bonner having only a Daughter of the Marri- Ga, 0 
age, in implement of the ſaid Contract, diſpones amongſt o: 4 +, Þ 
ther Debts, the foreſaid Bond aſſigned to him by his Wife as ſaid is, in „ 7.7 
favour of his Daughter, and failzieing of her by Deceaſe, the one halfto ah "of Z 
his Brother Grezg/toun, and the other half to the ſaid Arnet his Relict- 
And in, his Diſpolition, there is a Clauſe in theſe Terms, And it is hereby 
provided, in caſe the ſaid Daughter ſhall die without Heirs of her Body, he, 
per verba de preſenti, aſſizned the ſaid Bond in favours of his Brother and 
Relict foreſaid. The Debitor of the ſaid Bond, having raiſed a Suſpenſion” 
oſa double Poynding againſt the now Greigſtoun, who is the Perſon Sub- 
ſtitute in the ſaid Aſlignation, the Daughter being deceaſt without Heirs, 
and againſt Arnot of Mugdrum, who claimed Right to the faid Bond, as' 
Executor and Legatar by the Daughter, who lived until ſhe was fourteen 
years of Age, and legat the ſaid Bond to him, it being Moveable. It 
was alledged for the Uncle Greigſtoun, That he ought to be preferred, in 
regard ſhe died in her Minority, and could not, by a Teſtament, or other- q 
ways gratuitouſly, or without any Onerous Cauſe, prejudge him, who 4 


was Subſtitute by the Father to her, in caſe of her Deccaſe, and to Whom 


e 
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notwithitanding of the Subſtitution, eſpecially ſeing by the Mother's 
Contract of Marriage, his Daughter was Creditor to the Father, he be- 
ing obliged to provide the ſame to the Children of the Marriage, and 
failzieing of them, to his Heirs, and ſo ,could not limit his Daughter, 
who was the only Child of the Marriage, by granting to his Brother, 
and Relict, a Conditional Aſſignation in the Terms foreſaid. The Lords 


Contract of Marriage, yet the Father might fulfil the Contract 
to the Daughter, and grant a Subſtitution, and conditional Aſſigna- 
tion to the Daughter in favours of the Brother, who was his appearand 
Heir ofthe Family, and which Subſtitution,or conditional Aſlignation, 


could not be prejudged by the Daughter, in her Minority by Teſtament, 


va 

5 
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| el | ale fall in computo, to make up the Major part, ſo as to make the reſt recog- 
Nn 
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noſce. The Lords found, That tho the Confirmation did ſecure the Infeft- 


{top 


the Father, in the Terms foreſaid, had made a Conditional Aſſignation. 
It was Anſwered for Arnot of Mugdrum, That this Sum being Moveable, 
the Daughter, in her Minority, might diſpoſe thereupon by Teſtament, '. 


found, That notwithſtanding of the Antecedent Obligement in the 


or otherways, without a neceſſar or onerous Cauſe, and ſo they prefer- 
red the Uncle: who was ſubſtitute, to Arno? of Mugdrum who was the 
Legator : This thereaftęr being called in preſence, the contrary was found. 


. : . » 
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ſtop the Concourſe of the Antecedent baſe rights with the ſubſequent. 
| The Lords found, That albeit there was no puniſhment inflicted by 
the Law of the Kingdom, until the Major part was alienat, yet the A 
lienation of any part of the Feu, without the Superiors Conſent, was a 
Inchoat delict, and that the »ovo damus was virtually a Confirmation o 
all the anterior baſe Rights, and therefore found, That the novo damus 
did ſecure the Vaſſal, ſo that antecedent baſe Infeſtments could not en- 
ter in computo, nor be a Ground of Recognition, with ſubſequent baſe 
Infeftments to make up the Major part. It was alledged, 3tio. That iti 
ſuch baſe Infeftments,as were out of both Feu, Ward and burgadge Lands, 
or out of Lands belonging to ſeveral Heretors, to wit Cromerty and my 
Lord Tarbat, they being correi debendi, cannot be grounds of Recognitt- 
on, for the hail Value of the Sums therein contained, but allennarly for a 
Proportion of the Sums effeiring to the Ward Lands, being compared\with 
the other Lands, in regard, that albeit the Creditor might take himſelf 
to rhe Waird Lands for the hail, yet there was a proportional real Right of 
Relief competent out of the reſt of the Lands. The Lords, in reſpect it was 
optional to the Creditors to uplitt the whole Annualrent out of the Waird 
Lands, therefore they ſaſtained theſe Rights, for the hail Value of them, to 
be Grounds of Recognition. It was, qtro, Alledged, That ſuch baſe In-. 
feftments, as were granted under Truſt, notwithſtanding whereof, the 
Granter remained in Poſſeſſion of the Lands; and the Writs were undelive- 
red, (being in the Granters Charter Chiſt,) ought not come in computum. 
It was anſwered by the Advocat, that the Superior was not cgncerned 
what Truſt was betwixt the Granter and Receiver, and theſe qualificati- 
ons were not relevant, ſeing baſe Inſeſtments, without being clead with 
Poſſeſſion, is a ſufficient Ground of Recognition, and the Grounds being 
lying in the Diſponers Charter Chiſt, were not ſufficient, ſeing they 
might have been delivered and redelivered back again: And if that were 43 
ſuſtained, it would evacuat all Recognitions. The Lords repelled the I 
Gbjection thus qualified, and ſuſtained the Grounds of Recognition. 4 
JF. D Nx. „ alen u 1 
LIV. 27 Feburuary 1683. Contract of Marriage and the jus mariti. 2 2 auſoge rho 
e 
He Counteſs of Leven with Conſent of her Curators, having enter- 4/0 
| ed into a Contract of Marriage with Mr. Francis Montgomery,where- 3280 4 
in ſhe provided him in Liferent, to the Barrony of Inchleſlie, in caſe there 7 4 
ſhould be no Children of the Marriage, or in caſe the Children ſhould de- ele u 
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cCeeaſe before Mr. Francis, that was declared to be in Satisfaction of his - 
785 urteſy of the whole Eſtate: As alſo, by the ſaid Contract, it is pro- þ 
, +," $1ded, That in caſe 5he ſhould have Children ſurviving hiewlelf, : 


x db 10000 Merks, for providing her Houſe with Pleniſhing, and Mr. 
ee SBpancis iged, af deceaſe of the Viſc f A. lap- Þ 4 
42 ncis was oblige Alter the deceaſe of the Viſcount of Henmoor, toiap be 


1 22 A 15 i a 
f [ l AAnd in caſe the Marriage thould diſſolve without Children, the Lady and 
N . her Heirs were obliged to refound the faid 5.000 Merks to Mr. Francis, 8 


of Marriage upon Oath and alſo the foreſaid Bond for 0000 Merks;which , ſe 

'ſhe had granted upon Death<bed - She alſo upon Death-bed;gtants-a'-Dif. © 
*eharge, to Lauchlan Leſlie her Chamberlain, of his Intromiſſions with the 
'by-gone Rents of the Lands, and at the ſame time diſpones her half of 
the Moveables, which was in common betwixt her and Mr. Franczs, 
-and delivered to him all her Jewels, and particularly, a Jewel which 
us giſted by the King of Sweden, to General Leſlie her Grand- father as a 
Token, and which her Grand-father did legat to the Family, with 
a Prohibition not to Alienat, but that the ſamen ſhould remain 
with the Family of Leven. The now Earl of Leven, being ſerved 
Heir of Tailzie to the ſaid Counteſs, has intented Reduction of 
'the' faid Contract of Marriage, and of the ſaid 10000 Merks Bond, 
and a Declarator, that the bygone Rents, and Moveables belonging to 
the Lady the time of the Marriage, ſhould not belong to the ſald Mr. 
Francis jure mariti, but ſhould be applyed, for payment of the moveable 
*Debts,which were due before the Marriage, and allo concludes a Redu- 
ction of the Diſcharge and Diſpoſition foreſaid, as being to the prejudice 
1 of the Heirs Relief of moveable Debts, and concludes, that the King of 
1 Sweden's Jewel, may · be delivered back, as being provided to remain with 
4 the Family, and that the other Jewels, being of ſeveral kinds, did fall to 
Leben, as being Heirſhip, at the leaſt, as being Parapharnalia, belonged on- 
ly to the Wifes Executors, and conſequently was lyable for her Debt, 
and ſo, to relieve Leven the Heir of moveable Debts. There is alſo a 
eontrairDeclarator, purſued at Mr. Francisllis Inſtance; I he Reaſon ofRedu- 
: 1 ction 


Of Conncil and Seſrion, 1683, 
ion inſiſted on by Leven, was againſt the Contract, that the ſamen 
was granted in the Ladies Minority to her Leſion ; and whereas it bears, 
that theBarrony of Inchleſiy was provided toMr.Prancis in lieu of theCour- 
tefie, Curators could not tranſact, in relation to a contingent event, the 
Courteſie not being likely to have fallen out, ſhe being a ſickly Lady and 
affected with a Rupture, who by the Judgement of Phyſicians and skil'd 
Women, was not fit for Marriage, and that the Tranſaction was not e- 

ual, being only in the caſe, that either there ſhould be no Children, 
or, that the Children ſhould die before the Father; but in caſe the Chil- 
dren ſhould live, then he was to have the Liferent of the whole Eſtate, 
without Reſtriction ; The Lords found, That the Lady and her Curators 


0 2 . . — em —o—cting G 
might provide Mr. Francis her Husband, to a competent Literent, and 


might. tranſact in relation to the Courteſie, and7that this Proviſion was 


not exorbitant. The ſecond Reaſon of Reduction, was againſt the to 


lib. Bond,as granted likewiſe in her Minority, and to her Leſion, 
ſeeing Mr. Francis being her Husband, ought to have provided the 
moveables for the Houſe, and that the Heir could not be burdened 
therewith, ſeing there was ſufficiency of bygone Rents, in the hands of 


| the Tenents and Chamberlanes, which ovght| to have been applyed 


for furniſhing of Pleniſhing, and that Mr. Francis had carried 


away the Moveables bought. The Lords ſuſtained the Peaſon 


of Reduction againſt the 1000 lib. Bond, and ordained Mr. 
Francis to diſcharge the ſamen, and him to brook the Moveables alledg- 
ed bought therewith, and declared theſe Moveables ſhould not fall under 


the diviſion, ſo as the Heir could Claim a part thereof, as falling under 


the Ladies Executrie, for his Relief of MoveableDebts.7he Third Reaſon of 


Reduction was, That the Contract of Marriage ought to be reduced, be- 
cauſe the Curators had omitted to provide thereby, that the bygone Reſts 
of Rents due by the Tennents and Chamberlanes, which were eight 
or nine years Maills and Duties, ſhould have been applyed for pay- 
ment of the Ladies Debts, viz. Compts and bygone Annualrents, and 
that by thatOmiſſion,the ſame did fill under Mr. Francs's Jus Mariti, at 
the leaſt, Mr. Francis, ought to be lyable to the Heir, for his Relief in 
quant um factus eſt locupletior by the jus Mariti, and that the jus Mariti in 
Law, gave the Husband only Right to the Wifes Moveables, her move- 
able Dcbts being firſt deduced. The Lords found, That the Wifes Move- 


ables that fall under the jus Mariti, could not be burdened with the N ifes 


Debt but in a Subſidiarie way, the Heretable Eſtate and Executrie be- 
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mily, with the Quality, that it ſhould not be alienat. The Lords.or- be 
dained that Jewel | | 
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cauſ & ner: | 2 
ab omant. * deceaſt Colonel Barclay having granted a Bond to James Saintelair 
his Nephew, for a Sum pay able to himſelf, ſecluding Aſſigneys, and 
providing, that in caſe James died without Heirs of his own Body,theBond/ 
thould be null: The ſaid James Saintclair, being Alimented by the Biſhop 

of Brechin, who had married his Mother, he grants an Aſſignation of the 

ſaid Bond, to the Biſhop, hearing in the Narrative thereof, That the Bi- 

ſhop had Alimented and Educat him. James Strachan, the Biſhops Son 

and Executor, did purſue the Colonel for payment of the. ſaid Sum aſ- 
Ggned.. And.it was. alledged for the Coloneb, That the * 


HIN an Action of Compt and Reckoning, purſued by Mackbraer 0 


the Purſuer to prove the Biſhop's Alimenting of Saintclair the Cedent. 
LVI. Primo Martii 1683. Eich of a Charge of Horning, , 


82 4.4 . | | Mo oY 2 
N the Competition betwixt Wiſharts, Executors, to the deceaſt James: 
Bonnar, Ballantain & Miln his Heirs, anent two heretable Bonds grant- 
ed by the Earl of Northest and Laird of Morphie, which Bonds bore not 
only an Obligement to Infeit, but like ways a Clauſe ſecluding Executors. 


| The Lord: found, That a Charge of Horning made theſe Bonds ſo ＋ 1 


able, that notwithſtanding of the Clauſe jecluding Executors, yet they 
did belong to the Executors, ſicklike, as if the foreſaid Clauſe had never | 
been inſert in the Bonds, in regard, that by the Charge of Horning the 
Creditor had ſufficiently declared his mind to have up his Money from 
the Debitor; in which Caſe, if it had been lying by the Defunct, it would 
have belonged to theExecutors, and that the Debitor's not making pay- 
ment in obedience to the Diligence, could not be profitable to the Heir 
ſo as to keep the Money {till Feretable. This Interlocutor was pronunced 
upon a Hearing, in Preſence, and hereby, they alter d a former Interlocutor 
given upon a Report from the Outer-Houſe. feos D xlui. 
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Compt and Reckoning in Comprifings. Ae ee 
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- 8 Netherwood, againſt Romes, for extinguiſhing a Compriſing, as be- 
ing fatisfied within the Years of the Legal. The Lords found, That. 
Tacit Relocation was interrupted after the expiring of a _— a Purſuit, 

2 


-for greater Mails and Duties than was contained in the Tack, in regard 
the Summons bore payment of the Duty in time coming, and — 
408 E | the 
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IN, G8 (41 * 
Te Wa ih LV. Eodem die Movealle Bond. 
Fo! 1 Ollock as Executor to | To 5 having pur. 
fle I ſued for payment of a Sum due by Gran? to the Defunct, which 
| =D Bond was an ordinary Bond, payable at a Term, and bore this Pro- 
A332 V -/ooryifion, That it ſhould not be lawtul to theGranter the Debitor, to redeem 
a Wddſet which he had formerly granted for an other Sum, unleſs he 
made payment of this Sum Iixeways, which is declared to be eiked to 
the Reverſion. It was alledged, That this Sum, altho conceived in the | 
Terms of a Moveable Bond, yet bearing to have been eiked to the Re. ; 
- verſion ofa Wadſet, was Heretable as the Sums upon Wodſet. It was > 
anſwered, That the ſaid Bond was Moveable, payable at a certain Term, 
and the ſamen not being Regiſtrad in the Regiſter of ſRever- 
fions, the nature of the Bond was not altered. The Lords found 
the foreſaid Bond, albeit containing an Eik in the Terms ſoreſaid, remain- 
ed Moveable, and belonged to the Executor, in regard, it is none of the 
ſpecies of Heret able Bonds, contained in the Act ot Parliament 1661, as, 
not ſecluding Executors, nor bearing a Clauſe of Infeftment. 


{| maid: uh 3; . | 
Att of avi: maren. | : ; 
en LVI. 7. March 168 3. Decreets of Forfaulture. 
IN the Action of Mails and Duties purſued by my Lord Lavingſtoun, as 
4 LA : SAFES Ache who was Donator to the F orfaulture of It was al- 
1 eaged, That there could be no Proceſs ſuſtained upon the foreſaid Gift of 
Forefaulture, it being a Forefaulture in abſence, before the Lords of Juſti 
ciary, and the ſamen not declared, and that the Act of Parliament ap- 
pointing Forefaulture in abſence beſore the Juſtice General, does not 
priviledge Decreets of that Nature, more than there had been Compear- 
ance, and if there had been Compearance, the ſamen ought to have been 
declared. The Lords ſuſtained the Defence, and found, That the Decrect 


ought to be declared, not being a Decreet in Parliament. a Story 575 ol lf 
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\ Rummond of Milnab, having granted Bond to William Riddach 
Lounger, and the Heirs to be Procreat ot his body, which 
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judice of the ſaid Tailzie: As alſo, That it ſhould not be lawſul 


and the ſaid David being deceaſt, there is Proceſsnin tented, at the in- 
ſtance of the ſaid Fohn Riddoch, againſt the appearand Heir of the Debitor, 
for payment. Ii was alledged for the Defender, That he could not be lyable, 


Of Council and Seſſion, 168 3. 37 | 
failzieing, to Villiam Riddoch Elder, and his Heirs, which failzieing to ö 
David Riddoch, his Heirs and Aſſigneys whatſomever, with this Provi- MM 
ſion, That it ſhould not be lawful to William Riddoch Elder or Younger, 
either of them, or their Heirs, without Conſent of David R:ddeck, to up- 
lift the Sum contained in the ſaid Bond, or to do any Deed in pre- 


to the Debitor ro make payment; Notwithſtanding u hereof Drum- 
Drummond the Debitor, having made payment of the ſaid Sum to William 
Riddoch Younger, who was Subſtitut, and obtained his Diſcharge ; 
John Riddoch, Grand- child to the ſaid David, as Aſſigney by Progreſs 
from David, to the ſoreſaid Subſtitution (which was then but ſpes ſucceſ- 
fronts, William Riddoch Y ounger the Perſon Inſtitut, being alive) inten- 
ted Proceſs for making up a Tenor of the ſaid Bond, which was delivered 
up the time of the foreſaid payment; and accordingly the Bond by a De- 
creet in foro is made up. The ſaid William Riddochs Elder and Younger, 


becauſe he had obtained aDiſcharge upon payment made to William Rid. 
doch Younger; who was Fiar of the Sum, and conſequently might up- 
lift and_Diſcharge the ſamen ; and that the foreſaid Clauſe prohibiting 
the uplifting of the Money without Conſent of David, was only 
a conſilium, and did not ſtop the Fiar to uplift, and apply the 
the ſamen for his neceſſary Uſe, ſuch as to pay his Debts, or 
Marry his Daughter. 2d. That the Purſuer could have no Right there- 
to, unleſs he were ſerved Heir to Wiliam, who had diſcharged the ſamen, 
and ſo would be lyable to warrand his Deed. And it being Replied, 
That the foreſaid Clauſe of the Bond, was not ont. a Conſilium, but was 
conceived in favours of David, and his Heirs, for the fecurity of the 
Tailzie. And to the 24. That the Purſuer was content to ferve Heir 
of Tailzie, either to David or William, and ſo would only be lyable to 
Deeds relating to the Tailzie, but could not be lyable to warrand Deeds 
which did infiringe the Tailzie, ſuch as the Diſcharge above-written. The 
Lords found, That in reſpect of the foreſaid Clauſe of the Bond, pro- 
hibiting the Debitor to pay,or the Creditor to uplift, without conſent of. 
Dau id, that the voluntar payment was Unwarrantable : And found, 


That albeit the Purſuer was ſerved Heir of Tailzie to the Granter of _ 


— 


1. The Deciſiont of the Lords 
| Diſcharge, yet he would not be lyable to warrand the ſaid Diſcharge, 
nor to warrand any Deed tending to infring the Tailzie, albeit he might 


be lyable to other Deeds of the Deſunct. 


4 Comps fog . : | g | LVIII. Eodem die. 5 
c 3 Competition betwixt a Diſpoſition and Appriſiig. 
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=... 2 ] N the Competition betwixt Janet Aikenhead, Relict of Adam Nishet, 


— 


uten pretending Right to the Lands of Eaſter-Crichtoun, by vertue of a 
Compriſing led againſt the common Debitor, which was within Lear 
dd Day to a Compriſing, in Baillie Juſtice his Perſon, whereupon the 


| 4 T Superior was Charged; and Baillie Juſtice pretending, Right to the ſaids | 

| ele Lands. by vertue of a Diſpoſition granted by the common Debitor, be- : 

ore denuncing of the Lands to be Appriſed, and Confirmed bj 

len the Superior, after a Charge upon the Compriſing againſt the ſame 

SBa-uperior. It was alledged by the Compriſer, That the Charge againſt the — 

[ Superior, was equivalent to an Infettment, and conſequently being prior 

1 to the Confirmation, was preferable. 7: being anſwered, That a 8 arge 

1 gainſt a Superior upon a Compriſing, albeit it was equivalent to an In- 4 

4 ſeltment in the Competition of Diligence betwixt Compriſers or Ad- 1 

[| judgers amongſt themſelves, and did ſo bind up_the Superior. that he ( 
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| LIX. 1 5 March 1683, | Aſſiguation upon Deat bed. , nee. . 


F the Competition betwixt Sandilands and Sandilands, It being alledg- 


upon Death-bed, and ſo ought to be confirmed. It was anſwered, That 
albeit an Aſſignation was granted upon Death-bed, yet it was granted a 


' modum-inter vivos, and intimat before the GrantersDeath, who was there. 


nition, quoad valoremof the Annualrent: Natwithſtanding it wasalledged,. 
Ihat the Cautioner, or at leaſt the Creditor, (from whom the Cautioner de- 
rived Right as being Executor Creditor to the common Debitor, might get 


4 f 
7 


| Lords found, That in t 


nation, or by the. Charter, but that baſe Inſeſtments, taken before Sea. 


by denuded, and that a moveable Right, ſuch as the Bond aſſigned, was: 
Tranſmiſſable by an Aſſignation and Intimation upon Death-bed. Tie 

his Caſe, where the Granter had neither Wifenor 
Children, who might pretend they were prejudged, that the Aſſignation 


and Intimation, albeit upon Death-bed, did ſufficiently Denade and 
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ed, That the Purſuers Right was an Aſſignation to a moveable Bond 


i . usFp m „ 
Convey, without neceſſity of Confirmation. Nene % eta, Sy, LE LATE 


4 2 


. ILIX. 15 March 1683. | Recognition. 
Sen. O. lun. it T | 3 8 


ment of Relief by Muirie to Ballegerno, (bearing, that Ballegerno, as. 


Cautioner, was diſtreſſed for the particular Sums mentioned in the Bond, 


and therefore, he Diſponed the Right of Annualrent,out of the Lands for 
his. Relief, and declared the Cautioners Entry, to be at a certain Term 
therein-mentioned, and that the Cautioner ſhould apply, what he ſhould: 
uplitt, for payment of the Creditor, ) was a ſufficient Ground of Recog: 


Payment and Reliet otherways.'t was likeways alledged ſor Phinhauen, That 
the Lands of the Mains of Errol, could not fall under Recognition,becauſe 


Kininmonth of Hill, ſince the Infeftment was granted to Phinhaven, had re- 
ſigned the ſaids Lands, which imported the Superior's Conſent: Likeas, within 


four or five Weeks, he had, upon that Reſignation, expede his Charter, whicli 


vas equivalent to a Confirmation, after which, the Superior could not 
gift the Recognition to his prejudice, and that, poſterior Deeds could not: 


concur with anterior ones, to make up the Alienation of the major part; 
I was Replyed, That the Vaſſal was not Denuded, either by the Reſig- 


ſum 


— 


I the Declarator of Recognition, purſued by Sir John Huy againſt tile | 
1 Lairds of Pourie, and Phinhaven, The Lords. found, That the Inſeſt- J. 
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4.0 The Deciſions of the Lords 


ſin upon the Superior's Charter, might be Grounds of Recognition, and 
| e that there was a difference betwixt a Confirmation and a Reſignation, ſe- 
ing that the Superior, by the Confirmation, did confirm a real Right, 

which had been done without his Conſent, but in Reſignation he did not 
ſo. The Lords found, That Reſignations paſt in Courſe, and therefore 

could not ſtop the Recognition, and were not equiyalentpfConfirmations: 

„But they found, M hat atter Seaſin upon the Charter, which did import 

the King's Conſent, no baſe Rights granted by the Vaſſal, could concur 


to make up a Recognition, to the prejudice of Phinhaven's Right. 241i. 


0 : $93.7 2. be 

Pe. LX. 20 March 1683. Recognition, 

| Oer mH | ' | 

IN che Declarator of Recognition, purſued by Sir 7ohn Hay of Muirie 
againſt Phinhaven and others. It being alledged for Phinbaven, 

That that parcel of the Lands of Muirie, whereto he had Right, could 


not fall under Recognition, becauſe they were reſigned in the Superior's 
hands, upon a Procuratory from the common Author, before the Alie-/,;| 
nation of the major part, and that he was in a Courſe of Diligence, ha- 


ving paſt his Charter within five or fix Weeks, and taken Seaſin thereup- 
cognition to prejudge him. ( 240, ) That his being infeft upon the Char- 
ter of Reſignation, ſufficiently ſecured him againſt the Recognition, ſe- 
ing the Inſeſtment of Reſignation was equivalent to a Confirmation, as 
 -was found. in the Caſe of the King's Advocat againſt the Credirors of Cro- 
1-4 59.marty,” and that a Confirmation, after the Alienation of the major part, 


on, ſo that no Partial Deeds, aſter this Seaſin, could be a Ground of Re- 


l 
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4 ot} . IL XI. Eodem Die. Tack of Teinds. | 


7/44xN the Reduction, purſued by the Biſhop of the Iſles, againſt Mr. John 
Stuart of Aſcog, and Stuart of Archatton, of a Tack of Teinds ſet by 


the Biſhop's Predeceſſor, to the ſaids Perſons, which Tack bore, that the 


{aids 


C.= « 


.. nene = vo 2 


payment of a certain Silver-duty, without relation to Bolls, and that this 


Of Council and Seſſion, 1683; = 


aids Teinds, were Rental Bolls payed to the Biſhop and his Tackſman, 


and that the Victual was converted to 20 %%. the Boll: The Purſuer hav- 1 


ing Inſiſted upon this Reaſon of Reduction, That the Tack was in 
Deminution of his Rental, and contrair to the Act of Parliament 1585, 
whereby all Converſions are diſcharged. It was anſwered, Albeit the 
Tack bore Rental Bolls, yet they were never payed to the Biſhop, as 
appears by a Tack in 1606. ſet by Biſhop Knox, to an Engliſh Man, for 


Tack was preſumed ,not to be in Diminution of the Rental, being im- 


mediatly after the Act Anno 1606. anentDilapidations made by beneficed 


perſons. Andit being Replied, That the Tack quarrelled, bore the ſaid 


| Teinds were Rental Bolls; and alſo a former Tack in 1665. bore the 


ſame, and by a Declaration under the hands of the Heretors in 1636. when 


the Annuity was ſtatuted, they declared, that theſe Teinds were ſet for 


Old Rental Bolls, payable to the Biſhop. The Lords found, That by the 


two Tacks, and Declaration foreſaid, theſe Teinds were Rental Bolls ; and q 


che Converſion in the Tack quarrelled, was a Contravention of the Act | ; 


of Parliament 1585. and therefore reduced the ſaid Tack. { 
| ih ack 9. Ps. 
LAI. Eodem die. n "a lala [ 


Boties, due by the Deſender, to the Biſhop before his deceaſe. It ar,5 5ũ w] 


alledged for the Defender, That this Action was preſcribd by the Act of 1 | 
Parliament 1669. anent Preſcription of Miniſters Stipends not being pur- 'h | 
Zed within five Years aſter they became due. And it being Replied, 


That, that Act concern'd only Miniſters Stipends, which in euect were 


Alimentarie, and. were preſumed not to ly over unpayed, but could not 

be extended ( being a r to Biſhop's or other Titular's 
Teind-duties. The Lords found, That the Act did only extend to Mini- 

ſter's Sipends, or Teinds, due to the inferior Clergie, but could not be ex- 
rended,to Teind-duties due to the Biſhop, or other Titulars. 1 


rd? ſelty. 


LXIII. 22 March 1683. Debitor and Creditor. offer /53 ww hy. ö 


IN the Action of Compt and Reckoning, purſued by the Earl of Mar- 272 3 


/hal, againſt his Wodſetters, for Superplus Duties, wherein te 
/ F | Earls 20 pl 


$42. _ e Decifrons of the Lords 


Earl's Title was as Donator to the Single and Liferent Eſcheat of his Bro- 
ther, who had intented Proceſs in the Year 1665. againſt the Wodſet. 
ters: As alſo, as having Right to the Reverſion, by vertue of ſeveralCom. 
priſings. It was alledged for the Defenders, hat they could not be ly. 
able, ſince the time of intenting the late Earl his Proceſs, in reſpect, the 
deceaſt Earl never made to the Defenders, offer of Surety for their An- 
nualrent in the Terms of the Act of Parliament anent Debitor and Creditor, 
2.40. That albeit the Purfuer did offer Security in Auno 1679. yet the 
ſamen was not ſufficient, whereupon the Defenders could rely and quit 
their Poſſeiſions. 3720. That they could not be lyable to the Purſuer to 
Compt, unleſs he would come in place of the late Earl, and be lyable in 
theRequiſition, becauſe the (aid Act of Debitor andCreditor bears, in caſe 
of the offer of Security, that the Wodſetter {hall be jyable to Compt dur. 
ing the not Requiſition or Redemption, which ſuppofes the Purſuer for 
the Superplus duty, to be always Iyable in cafe of Requiſition. 7? was 
Replied for the Earl, That the Defenders ought at leaſt to be lyable ſince 
the date ofthe offer of Security, in reſpect there was no Objection a- 
gainſt the Caution then offered, and the Purſuer being a Singular Suc- 
ceſſor in the Reverſion, ought not to be lyable in the Requiſition. The 
Lords found the Deſenders lyable, ſince the date of the offer of Caution, 
in caſe, theEarl either upon2equifition,or Premonition;ſhould redeem the 


. 21 A } 
ſaids Wodletters within five years after the date of the Interlocutor ; but 


E in eaſe he did not redeem within the ſpace forefaid, then they were 
4 obliged to allow him the Superplus Duty when redeemed. 
% out; au 27 | 28 1683. uncl Fiar. 
1 Me 7 2 f 2055 1 LXIV. 28 March 1683 Conjunt? Fiar 
1 ; N the Proceſs, purſued at the inſtance of the Earl of Dumfermling, as 
4 baving Right from his Father, who was Heir Served and Retoured 
0 to his Grand- mother, intented againſt this Earl of Callander, as repre- / 
' eating hisUncle, whowas obliged to provide the half of theConqueſt dur 
ing the Marriage betwixt the Lady and him, to her and her Heirs, in 
caſe there ſhould be no Heirs of the Marriage ſurviving. The Lordgfound,” Þ 
the Qbligement to provide the half of the Conqueſt to his Lady, and her 


Heirs, did ſtate him only to be in the cafe of a Conjunct Fiar, and ſo 
could not cut the Woods, for ſelling except tor neceſſar uſe. 


118 


=> 


Of Council and Seſſion, 1683. ; 43 
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* FA 3 7 & J. to ee 4 aachen : 
rn bj LXV. 6. November 1683. Eſcape of a Priſoner. © Reps pri. * 
25 Icon Scham having purſued Mr. John Vanſi keeper of the Tolbooth ee | 
the I of Edinburgh, for payment of the Price of certain Books ſtollen pion" 
An by Duncan Campbel from him, upon the account that the ſaid Duncan 
tor. Campbel by a Subſcribed Declaration under his hand, had acknowledged, 
the that he had Stollen the particular Books mentioned in the Declaration, 
quit and ſeveral others in General, for which he declared, he deſerved to be 
r to Hanged, and being thereupon by Order of the Baillies Incarcerat in the | 
> in Tolbocth of Edinburgh, he was ſuffered to Eſcape. It was alledged for | 
aſs AM. John Vanſs the Defender, That he could not be lyable for the Price | 
jur. of the ſaids Books, becauſe there was no Record of the Impriſonment, [ 
for neither was the Cauſe of the Impriſonment, intimat to him or his Clerk, | 
was either by Word or Write. 246, That the foreſaid Declaration did not 
lee prove againſt him, in regard it was Extrajudicial, and done in Campbels 
Minority, and that he had raiſed a Reduction ee upon Minority and 


— Leſion, which he repeated. Elias That altho the forefaid Declaration 
rhe ere ſuſtained, yet it could only prove againſt the Defender, as to the 
particularstherein mentioned; but the Purſuer, could not have juramen- | 
he tum in litem againſt him, upon the General Clauſe. The Lords found in | 
this caſe, Campbel being Impriſoned for Theſt, there was no necellity that 1 
the Purſuer ſhould prove that the Cauſe of the Impriſonment was Record- i 
ed in the Clerk of the Tolbooths Books, or that there was an Intimation 
to the Keeper of the Tolbooth thereof: But found, That Campbel being In- | 
carcerat by the Order of rhe Baillie, the Defender ought to have detained j 
his Perſon in Firmance, and therefore having ſuffered him to eſcape without | 
any Warrand, he was lyable to the Purſuer for the Damnage. The Lords 
Repelled the Reduction upon Minority and Leſion, and found the Confeſ- 
ſion probative as to a Civil Effect for Reſtitution of the Books, therefore | 
gecerned for the particulars mentioned in the Declaration, but refuſed to 
take the Purſuer's Oath iu litem in relation to the General Clauſe contained 


in the Declaration, as to what other Books were Stollen from him. O. xc: | 
: | minor 0 Wn; 14 f ta #4 o \ 

LXVI. 20 November 1683. Reduction and Improbation, & vin s Salem 4 
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1 the Action of Reduction and Improbation, purſued at the inſtance p — 
ol Fleeming againſt Carſtairs of XKilconquer of a Compriſing, and Charge U 
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1 The Deciſions of the Lords 
againſt the Superior thereupon, to which the Defenders Father had Right 


by Diſpoſition. It was alledged for the Defender, That he was Minor, 
and ſo von tenetur placitare ſuper hareditate paterna. It was Replied for 


the Purſuer, That this was not bereditas in perſona patris being only Con- 


queſt by the Father. 2 do. The Father was not Infeft. 3. That the Defender 
was not ſerved Heir to him. The Lords found, That the Compriſing was 
hereditas paterna,altho it wasCon,ueſt by theFather and ſo fell under the 
axiome of bæreditas paterna albeit the Father was not Infeft, there bein 
2 Charge againſt the Superior uſed by his. Author: But the Lords fd 
That + forefaid Defence was not Competent to be proponed by the 
Defender, who was only apparent Heir, and not ſerved Heir. 


4 
— 


4 
My 


F 


4, 
Fils 
* 


4, 


IN an Action purſued by Mauld of Mains, contra Mr. Patrick Craw, 


LXV II. Eodem die. 


3 


been, & wherein Mr. Patrick was conveened, as repreſenting his Father, by 
; "©; {-poſſeſſing his Eſtate. It was alledged for the Defender, That any Intromil- 
ion he had with the foreſaid Eſtate, was by vertue of an Appriſing whereto 


LW 


he had Right, and Ten Years being Elapſed ſince his Acquiſition: there- 
of, was not now Redeemable from him, as appearand Heir, by his Father's. 


Creditors, upon payment ot the Sums he truely payed therefore. I was! 


Replied, That the foreſaid Compriſing was Redeemable, notwithſtand- 


ing that there was Ten. Years elapſed ſince the date of the Defenders Dif.” 


polition ; becauſe the Act of Parliament bears it. to be Redeem- 
able within Ten Years after the appearand Heirs Acquiſition, and the Ac- 
quilition behoved to be underſtood a habile Convoyance ; fo that if there 
was Infeftmentupon the Compriſing in tlie Author's perſon, the Right was 


not *compleatly acquired till the appearand» Heir was Infeſt upon his 


\ 
* \ 
8. 


Author's Diſpoſition, or if there was no Infeſtment upon the Compriſing, 
then the Right was not fully eſtabliſhed by the Diſpoſition, until Intima- 
tion thereof. was made by Action for Mails and Duties, or ſome other 
way, and that, if the Ten Years were compted from the date of a latent 
Diſpoſition made to the appearand Heir, the intent of the Act of Parlia- 
ment ſhould be evacuated; ſeing the appearand Heir might continue the 
Father's Poſſeſſion and conceal hisRight to the Compriſing until the Ten 
Years were elapſed. The Eords found, That the Act of Parliament was 
to-be under{tood; that the Ten ears ſnould Commence from tlie appea- 


rand 
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Of Council and Seſſion, 1683. 45 


randHeir's being Infeſt upon the Right of the Appriſing if his Author was 
Infeſt, or if there was no Infeſtment upon the Compriſing, from the time 
that the appearand Heirs Right thereto was made publick by Action 


for Mails and Duties, or ſuch other publick Deed, whereby the Credi- 
tor might know that the appearand Heir did aſcribe his Poſſeſſion 


ther etO. 1 42 Moy nf Gn, tk | 
5 Zh an naten. A 2 | 
LXVIII. 22 November 1683. 1 I. 
Reduction of a Compryſing on Minority and Leſion. Roman 3 
; ho 215 405 7 * 
ä =; . 5 a . 1 ca = ο 9; 
Acktrair of Netherwood having intented, againſt Sir Robert Crichs../ , e 
ton and Romes his Aſſigneys, a Reduction of a De-? 


creet recovered againſt him, as lawfully charged to enter Heir to his Fa- 2904/7: 
ther, Grand-Father, and Grandſir, for certain Debts reſting by each of ©"; 


Uguioc 
5 
0 | 


Hie 


them, as alſo, of the Appryſing following upon the. ſaid Decreet: The: 
Reaſon of Reduction, was Minority and Leſion, in fo tar as, might be ex- 


tended to the Father, or Grand- Father s Debts, whom he noways repre- 
ſented : And that, as to the Grandlir's Debts, he offered to prove payed, 
partly by Sir Robert, and his Afſigney's,Intromiſſion with the Maills and 
Duties of the Lands of Netherwood, wherein his. Grandſir died laſt Veſt 


and Seaſed, ) before the deducing of the foreſaid Compryling of the ſaids 


Lands. It was alledged, That the Maills and Duties, could not com- 


A 
7 
i 
7 
A/ 
* * 


penſe the Debts of the Grandſir, becauſe they were in bonis of the Grand- 
Father and Father, u ho were aprearand Heirs. to the Grandſir, and! 


they were not in hereditate jacente, and that the Defender 


had Ground of Recompenſation, upen Debts due by the Father and 
Grand- Father, which would elide and compenſe all the Maills and Du- 
ties intrometted with, and that by an Interlocutor in the ſame Cauſe, 
it was found, that the Maills and Duties uplifted, belonged to the 


Executors of the appearand Heir, and that they might be compenfed: 
with his Debt. It was Duplyed for the Purſuer, That he opponed àa De- 


creet recovered at his Inſtance, as Heir to his Grandſir, againſt Sir Robert 
for payment of the Maills and Duties, and that Recompenſation was got 
receivable after Sentence. The Lords found, That altho the Maills and 


Duties were in Bonis of the intermediat Heir, yet the Grandfir's Debt being 
ſtated againſt the laſt appearand Heir, by the ſoreſaid Sentence recovered 
againſt Sir Robert, and the Compryſing fubſiſting in fo far as concerned, 
that. Debt, they found, I at the Maills and Duties. ought to be prime lv. 


* - 
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46 The Deciſions of the Lords 
co aſcribed in ſatisfaction of the Debt due by the Grandſir, who died lat 
infeſt in the Eſtate, it being ſors durior, as being the Ground of an Ap- 
pryſing, whereas the other due by the Grand-Father or Father were only 
perſonal Debts. It was further alledged, That Sir Robert's Intromiſſio 
could not compenſe, to the prejudice of the Aſſigney, who had deduced 
the Appryſing, in regard Sir Robert's Intromiſſion, was not liquidat by a 
Sentence at the time. It was Anſwered, That before Aſſignation, there | 
was Proceſs intented at the Purſuer's Inſtance, againſt Sir Robert for Maills 
and Duties, ſo that res fuit litigioſa, after which, Sir Robert could not ] 
aſſign his Debt, to the Purſuer's prejudice. The Lords ſuſtained the Reply, 
and found, That it being res litigigſa, by a Citation at the Purſuer's In- t 
ſtance, whereupon followed the Decreet for Maills and Duties, that the , 
Aſlignation aſter the Citation before the Sentence could not prejudge the T 
| HY. [y. · 0 
/ 
c 
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TA G4 LXIX. 29 November 1683. Interruption of Preſcription. 


| | 
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the Action purſued by Sir Patrick Home againſt Home of Linthil, b 
| L... craving, That it might be found and declared, that Sir Patrick, as 1 
4 being infeft in a Miln, had Right to affix his Damm upon the end of a t 
2 Commonty, wherein Linthil had an Intereſt, upon this Ground, That a 
14 he and his Predeceſlors had preſcribed a Servitude, having been fourty C 
[4 Fears in Poſſeſſion: And Liuthil having alledged Interruption, for pro- 
4 ving thereof, he produced a Summons of Moleſtation and Declarator, 
14 raiſed at the Inſtance of Linthils Author, in a Miln ſuperior to Sir Pa- ah 
[4 zrick's, for demoliſhing Sir Patrick's Miln, that it might not make the 

4 Water reſtagnat upon the ſuperior Miln. Ir was objected by Sir Patrick, 

1.5 That this Interruption could not be ſuſtained, it being only raiſed at the 

Inſtance of the Heretor of the ſuperior Miln, as being infeſt therein, and 

in the Multures of certain Lands condeſcended upon in the Summons; 

and which Interruption could only import a Regulation of Sir Patrick's 

Damm, that it might not reſtagnat the Water upon the other Miln, but 

could not import an Interruption of Sir Pazrick's Servitude, of affixing the 

end of his Damm upon the Commonty, there being no mention in that 

Summons of Interruption, that the Purſuer thereof was infeſt in the 

Commonty : And therefore, that he craved the Land- Stone of the Danim 

to be demoliſhed, the Infettment of the Commonty being abſolutly diſ- 

parat Titles; ſo that the Interruption upon the one Title, could not be 

; 8 aſcribed 


3 


2 
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Of Conncil and Seſrion, 1683. = 
aſcribed to the other. It was objected by Sir Patrick, 2do, That the 
Interruption was null, ſeing that all Interruptions, by the Act of Parlia- 
ment 1669, that ſhould be made uſe of in relation to Heretable Rights, 
ſhould be renewed every feven years, and that this was not. N was Du- 
 plyed for Linthil, That the Interruption was ſufficient, being the Purſuer 
therein, had Right both to the Commonty, and ſuperior Miln, and had 
concluded a caſting down of the ſaid Miln Damm, and not a ſimple 
Rectification, and that there was no neceſſity, that all theſe Titles ſhould 
be lybelled, to N the Summons might be ſuſtained as an In- 
terruption, ſeing his preſumed Acquieſcence, was taken off by executing 
of the Summons. 2do, That there was no neceſſity to renew this Inter- 
ruption within ſeven years, ſeing the Act of Parliament could be only 
extended ad futura, and that this Interruption was raiſed long before the 
Act of Parliament, whereby there was ſus acquifitum to the Raiſers there- 
of. The Lords found the old Summons did only import an Interruption, 
in order to the Regulation of Sir Patrichs Damm, that it might not cauſe 
the Water reſtagnat upon Lintbils Damm, but that it did not import an 
abſolute Interruption, in relation to the affixing of the Damm-Stone upon 
the Commonty : And alſo, The Lords found, That the Act of Parſiament 
anent Interruptions, did only extend ad futura, and not to this Interrupti- 
on that was raiſed before the Ack. 14-44 15 Art. b. i 
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LXX. 309 November 1683. Inſerter of Date and Mitneſſes. Ka If 
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F Atſon having charged Scot, for payment of a Sum of Mo- 
ney, contained in a Bond: And Scot having ſuſpended 
upon this Reaſon, That the Bond was null, in regard it ap- 
peared by Ocular Inſpection, That the Creditor's Name, Deſignation, 
Date, and inſerting of the Witneſſes was with an other hand then the Writ- 
er of the Body, and that the Inſerter was not deſigned. And it being An; 
ſwered, That the Charger offered to condeſcend upon the Inſerter, -whoy 
was one of the Co- Nottars Subſcribers of the Bond. It was Anſwered, 
That by the late Act of Parliament 168 1, Bonds are declared null, where 
the Writer is not deſigned: And by the ſaid Act it is declared, That the 
faid Nullity is not to be ſupplyed by condefcending ex poſt facto. The 
Lords ſuſtained the Bond, and found, That the Act of Parliament exten- 
ded to the Writer of the Bond, but noways to the Inſerter of the Date and 
hich they found, might be SC as 
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IXXI. Eodem Die. 4 Back-Tack. 


1 40 11% N the Action of e- ns by Mr. John Burdon againſt Sir Au- 
ne drew Dick, wherein Burdon concludes, that the Back-T ack, contai- 
. .f. ned in the Contract of Wadſet, granted by him to Sir Andrew, may be 


declared null, upon this Ground, That Sir Andrew had not made pay. 
ment of the Back-Tack Duty, for three Terms. It was alledged by Sir 


in the Caſe of Feu-Duties, irritating Back-Tacks. The Lords ſuſtained 
the Declarator, and repelled the Defence; but allowed Sir Andrew to 


purge by payment, againſt Candleſmaſs next enſuing. 


eee Primo Decembris 1683. Spuilzie and Alſtracted Multures. 


Cong + 
Moyer, 


rfhhhon 
ib. | 


the Action of Spuilzie, Thin contra Scot : It being alledged for the 
Defender, That he could not be lyable for a Spuilzie, either of the 


| | " 117" Torns or Horſe lybelled, becauſe, the Purſuer was carrying away to ano- 


> ther Mila the ſaids Corus, which was a part of the Thirle of his Miln : | 
And by a Statute of King William, and by ſeveral Acts in the Abbay Court 
of Melroſs, of whom this Miln was holden, it was declared, That it 
ſhould be lawful to ſeaſe upon the Corns Abſtracted, or Horſe. The 
Lords ſuſtained the Defence as to the Sacks of Corn, and aſſoilzied the 
Defender from Reſtitution thereof : But as to the Horſe, reſtricted the 
ſame to wrongous Intromiſſion, and found them only lyable for Reſtitu- 


tion of the Price of the Horle. 


Ab + dh ; LXXIII. 20 December 1683. ZHeretable Bond. 
epa ot | 1 | | 
by IR. William Gordon, as Aſſigney conſtitute by Audreu Balfour, Heir 


| to Robert Balfour, in and to a Bond granted by Andrew Ker, to 
obert Balfour, (for Security of which Sum, Andrew was obliged to in- 
1 elt his Creditor in an Annualrent forth of his Tenement in Edinburgh, ) 
9 . did intent Action ja ainſt the Heir of the ſaid Andrew Aer, tor payment. 
It was alledged, That this Sum was Moveable, the Creditor having 
died before the firſt Terms payment of the Annualrent, and that the De- 


+ 
fy 
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was 


| | Andrew, That this Declarator could not be ſuſtained, there being no Ir- 
| | ritancy in the Back-Tack, and that there was no Act of Parliament, as 


excluded from being Witneſles : And by the Canon Law, C. Forum. 10. 


ing natura inhabiles. It was Anſwered for the Earl, That by the Civil 
Law, they were Witneſſes, and, notwithſtanding the Text in the Canon 
Law alledged, yet they were Witneſſes habiles in Attrocious and Latent. 


Of Council and Seſſion, 1684. 49 
was Creditor, and ſo had Ground of Compenſation. It was Anſwered 
for Mr. William Gordon, That this Bond was Heretable ab initio, ſeeing | 
it bore an Obligement to infeft betore the Term of payme 5 and conſe- | | 
quently he, as Aſſigney from the Heir, was preferable to any Aſfpgnati- | : 
on made thereof on Death-Bed by the Defunct : And that albeit Bonds, 
which were only Heretable by a Deſtination for payment of Annualrent, 
were Moveable before the Term of payment, yet Bonds bearing an O- 
bligement to infeſt, were Heretable ab initio, as was clear by the Deci- 
fion 15 July 1623, Anderſon contra Anderſon, and the Deciſion 
cited in Fanuary 1624, is only, where the Bond bore an Oblige- 
ment to make payment at a certain Term, and failzieing thereof, to in- 
teits in which Caſe, the Sum was found Moveable before the Term of 
payment only. The Lordi preferred Mr. William Gordon, and found the | 
Bond Heretable ab initio, altho before the Term of payment the Creditot i 


cap. 34: Val. Ars 


was deceaſt. 
| C10. 4 90 + WC — . 
LXXIV. Primo Januarii 1684. Women WitneſSes in Adultery. ©: 2225 5 ee. 
5 ; 2 WE, F4 


Here being a Bill of Advocation, given in by the Counteſs of ons n 
teich again t the Earl of Monteith, in an Action of Divorce depen- n 5; 2x-p/M 
ding againſt her, upon this Reaſon, That the Commiſſars did ſuſtain tige 
Adultery to be proven by Women Witneſſes. It was alledged for the 


Counteſs, That by the Chap. 34. Statut. 2. Robert 1ſt. Women were 


| 
i 


[ 


Decreta!. Gregor. de Verborum Significatione, they were excluded, as be- 


Crimes, ſuch as Adultery, otherways that Crime ſhould go unpuniſhed, 
without any Legal Probation, Women being molt converſant in Trock- 
ing about that Crime. It was Replyed, That not only was it the poſi- 
tive Law of the Nation, that Women ſhould be excluded from being Wit- 
neſT:s, but likeways the uncontraverted Practique of the Nation: And in 
all the Divorces ſince the Inſtitution of the Commiſſars of Edinburgh, 
there was never a Woman adduced to be a Witneſs in a Divorce. 
It was Duplyed for the Earl of Montezcth , That it can ne- 
ver be inſtanced, that i» foro contradictorio, Women were reject- 
cd in the like Caſes. The Lords remitted the Cauſe to the — 
the uke e G | 8 


25 The Deciſions of the Lords 
and found, That Women, omni exceptione majores, might be received az 
Habile Witneſſes, in reſpect of the Occultnels of the Crime. 


. fora ren annuih 
pak 25 fo tome: / 
pa pas ; | | 

IN the Action of Maills and Duties, purſued by Mary Bruce againſt Sir 
Sc Patric Hepburn, wherein the craved, That ſhe having . adjudged, 
if upon Contract of Marriage with John Mackpherſon, the Sum of 8009 
I Merks, due by Sir James Keith, to Dougal Mackpherſon Father to the ſaid 
| ohn, inLiferent, and to the ſaid John in Fie, whereupon there was a Com. 
pryſing led, both at the Inſtance of the Liſerenter, and Fiar, of Sir James 
"Keith's Eſtate : The Ground of her Adjudication,was an Obligement, in 
the ſaid Contrat of Marriage by her Husband, whereby,he was obliged 
to imploy for her Liferent Uſe, the Sum of x5000 Merks upon Land or 
Annualrent, and alſo, to make payment thereof termly ; in which Adju- 
dication, ſhe adjudges not only for bygones that were then due, but in 
time coming, the Terms being come and paſt, and for {fulfilling other O. 
bligements contained in the ſaid Contract. It was alledged for Sir Pa-. fo 
trick Hepburn, That he having the firſt Adjudication for liquid Sums- ſt. 
of Money, he being within Year and Day, could only come in par; paſa MW X 
with him, as to the bygones that were due the time of the Adjudication, te 
but not as to what ſhould be due thereaſter, ſeing that was not Iiquidat, WM P\ 
and an Adjudication was a Judicial Seal, and behoved to be, ſor liquid Sams, 
It was Replyed for Mary Bruce, That the Contract aid not only contain 
an Obligation to pay, but alſo an Obligation to imploy immediatly after 
the Marriage, and fo ſhe might adjudge this Sum that belonged to her De- | 
bitor, for a Security to her, not only as to bygones, but in time coming,du- 1 
ring her Life, and that the Obligement was an Obligement ad faciendum, 
viz. To imploy: And the Husband not having voluntarily fulfilled his O- Ii. 
bligement, this was the only Remedy the Wife had for her Security; and T 
that it was denyed, that all Adjudications were for liquid Sums, as a Ju- Jo 
dicial Seal, ſeing in this Caſe it was only for a Security, and the Legal pr 
was never to expire during her Life. The Lords ſuſtained Mary Bruce her A, 
Adjudication,as a Security to her, not only for bygones, but in time coming by 
ir = Life, And ordained her, to come in pari paſſu, with Sir Patrick, ſ in 
for both. 1 | = | 


LXXV. 2 January 1684. Adjudication. 
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LXXVI C 


ed as 


- Purſuer, That this Gift bore, all that was due to the Rebel the time of 


Of Council and Seſſion, 1684. . 


LXXVI. 23 January 1684. Gif? of Eſcleat. > Pauſe e, 70 


| a 3 | . | 3. 29. #8hatav 1 
Ornelius Neilſon as Donator to the Eſcheat and Liferent of his Bro- #rcophion ol 


ther Craigcaſſie, having intented an Action of tpecial Declarator I 4 
againſt Kennedy, tor the Sum of 8009 Merks, due by the ſaid Aenneay toy, 5 hy | 
ion NU 4 


the Rebel, conform to the Rebels Contract of Marriage with Xexnedys , }7_ |. 14 
Daughter. It was alledged for the Defender, That there could be no H as 
Proceſs at the Purſuers inſtance, for payment of this Sum, becauſe tige 
Purſuers Gift ,could only extend to what belonged to the Rebel the time 

of the Gift, or acquired by the Rebel within Year and Day thereaſter; 


But ſo it is, That this Contract of Marriage, was long atter Year and 


Day, and ſo behoved to fall under a ſecond Gift. It was Replied for the 


the Horning, or that he ſhould acquire, at any time thereaſter during his 
Life. 2do. That this Alledgance was not Competent to the Debitor, bur. 
to a ſecond Donator. The Lords Repelled the ſirſt part of the Reply, and 
found it onlyStile, that notwithſtanding thereof the Giſt ought to be re- 
ſtricted to what was due to the Rebel the time of the Gift, and within 
Year andDay thereaiter ; and found this Alledgance not 2 
tent to the ſecond Donator, but alſo to the Debitor being exabaſive of the 


Purſuers Title. | 


LXXVII. Primo Februarii 1684. | Arrtfhment. 
Reduction, Inhibition, Adjudication. Acud o, ap Pill 
| ö ma 35 % u} 8/ 3k 


; ; | ng!F-6&y tad 7 
N the Action for making Arreſted Goods forthcoming, purſued b, 17 8 | 
John Anderſon againſt William Anderggtt's Tenents, and the ſaid Wit ow} 
liam for his Intereſt. It was alledged for one Crichton and other Arreſters, HY ie” wo 
That he ought to be prelerred, becauſe his Arreſtment was prior to 
Jobn Anderſons. It was Anſwer d for John Anderſon, That he ought to be 2 $4 
preferred, becauſe his Arreſtment, was founded upon a Debt due by George 
Anderſon, Son to the ſaid William, and that the ſaid William, was denuded , 
by Diſpoſition of the Tenement, whereof the Mails and Duties was no, 
in Contraverſie, and that Crichtons Arreſtment was founded upon a 
Debt of William the Father, who had no Right to the Tenement, or Mails 
and Duties thereof. It was Anſwered for Crichton, That he being anterior 
Creditor to the Father, had raiſed Reduction of the Son's Right tô the 
Tenement ex capite Inhibitionis; and upon the Act of Parliamen 
— G 2 . 1621 


* 
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52 The Deciſions of the Lords 
1611. as being granted by the Father to the Son, without any Onerous 

Cauſe, and that he held the Production ſatisfied, and repeated his Rea. 

ſon, ex capite Inhibition, againſt the Son's Right, which being reJuced, 

the Arreſtment for the Son's Debt fell in Conſequence, and that the Maills 

and Duties being un-uplifted, and in the Tennents hands, ought to be 

decerned, and made forthcoming,to the ſaid Crichton. It was Duply a, 

That, altho the Son's Diſpoſition were reduced inſtantly, yet it could on- 

ly take effect from the Date of the Decreet; ſo that the Creditor of the 

Son, who had Arreſted, ought to be preferred to the Maills and Duties. 

— that were due before the Decreet of Reduction. The Lords found, That 
| the Decreet of Reduction, did only take effect from the prefent Date 
| i thereof, and preferred the Arreſter upon the Son's Debt, to the Maills 
16 and Duties, due before the Decreet of Reduction, albeit they were extant 
1 in the Tennents hands un-uplifted. * 
Thereafter it was alledged, That the Inhibition was null, in reſpect 
the Execution thereof did bear, that the ſame was execute at the com- 
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„ ties were craved; and therefore, ought to be preferred, not only ſince the De- 

4 creet of Adjudication, but fince the Citation, which was the Ground of the 
Adjudication, in regard the Act of Parliament declares a Citation upon a 

Summons of Adjudicat.on, to be equivalent to a Compryſing, and Inſeit- 

ment following thereupon: And true it is, That a Compryſing and Inſeſt, 

ment thereupon, wou'd be preferable to Crichton s Arreſtment. The Lords 

in preferred the Adjudger, only ſince the Decreet of Adjudication : And fourd, 
1 That the Act of Parliament, declaring Citations of Adjudications to be e- 
1 quivalent to a Compryſing and Infeftment, was only in a Competition with 
Woluntar Rights, but did not prejudge Legal Diligences, ſuch as Arreſtment. 
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hs erer, „% e, LIXXVII. Eodem Die. Interruption of Preſcription. 


1 * dg. 
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* wo TY Rown of Coalſtaun being a Creditor to Archibald Hamilton, and 
een having ſerved Inhibition, he intented, againſt AHrpburnu of 
WT nin; fc "err foor d, a Reduction, ex capite Juhibitionis, of a Diſpoſition of the 
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Of Conncil and Seſſion, 1.684. 53. 
Lands of Menkrig, granted by his Debitor to Beirford's Grand-Father. It 
was alledged for Beirford, That the Inhibition was preſcrived, there be- 
ing no Document taken thereupon within fourty years. It was Replyed⸗ 
That the Preſcription was interrupted, by a Reduction, raiſed at Coalftour's © 
Inftance againſt Beirford in anno 1635, and alſo, by an Exhibition raiſed. 
and execute againſt Bezrford in anno 1637. And, 3:10, By ſeveral War- 
nings to remove uſed at his Inſtance, which he offered to prove by 
Witneſſes. It was Duplyed for Beirford, That the Reduction raiſed in 
anno £635, could not be ſuſtained as an Interruption of the Preſcription 
of the Inhibition, becauſe there was no Execution againſt the Party per- 
ſonally, or at his Dwelling-Houſe, but the Execution was againſt him, 
and his Tutors and Curators, allennarly at the Mercat-Crois of Edin- 
 burgh. It was alledged for Coalſtoun, That quevis Inſinuatio was ſuffici- 
ent to interrupt the Preſcription, and that this Citation being at the Mer- 


—ů — 


rig, wherein Beirford was obliged to pay 1000 Pounds, due by Hamil- 
ton to Coalſtoun, and thereon concludes Exhibition of the Contract, 
wherein, there is not the leaſt mention of the Inhibition; ſo that Beirford 
being ſecured, in relation tothe Ground lybelled, he was not any ways: 
certiorat, in relation to the Inhibition: And albeit th's Proceſs of Exhi- 
bition may be ſuſtained, as an Interruption for the Debt, yet it cannot 
be tuitained, as an interruption for the Inhibition, it being very conſiſtent, 
that the Inhibition may preſcrive, be diſcharged, and renunced, and yer 
the Ground thereof may ſubſiſt. It was Anſwered for Coalftoun, That 
acceſſorium ſequitur principale, and whatever did interrupt the Preſcription 
of the Ground of the Inhibition, did interrupt the Inhibition it ſelf, The 
Lords found, That the Exhibition foreſaid did not interrupt the Preſcrip- ) 
tion ol the Inhibition; « a/ſs, they refuſed to ſuſtain the Warnings to 
be proven by Witnelles, as Grounds of laterruption. * 
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| 

| 
i achon e LXXIX. 12 February 1684. Subſcribing Witneſs. 
| by! ab fenen | x 

| 


Rely {im having purſued Blair, Miniſter at as he who had 
x FAY ſubſcribed Witneſs to a Bond granted by to the ſaid 


* 


Allan: And there being Improbation of the ſaid Bond, raiſed at the In- 
ſtance of the Heir of the Granter, Blair being examined, and ha- 
ving deponed, That albeit he was a ſubſcribing Witneſs in the Bond, yet 
he did not fee the Granter ſubſcribe the ſame; upon whoſe Depoſition, 
the Bond being declared null, and to make no Faith, the ſaid Allan in- 
tented Action againſt Blair, for Damnage and Intereſt, as he who had 
ſubſcribed himſelf Witneſs to the Bond, and yet depones, that he was 
not Witneſs, whereas, if he had not ſubſcribed Witneſs, the ſaid Allan 
would have cauſed the Granter {ſubſcribe a legal Bond before Witneſſes. 
It was alledged for Blair the Deſender, That there was no Law for makin 
him lyable tor Damnage, ſeing it was frequent and ordinary, to ſubſcribe 
Witneſs, albeit they did not ſee the Party ſubſcribe: And if this Action 
were ſuſtained, it would preclude from all Improbation, ſeing the Wit- + 
neſſes ſubſcribing behoved either to bide->y, or be lyable for Damnage 
and Intereſt. It was Replyed for the Purſtery That the ſubfcribing Wit- 
neſs to a Deed, that he did not (ſee ſign d by the Partie, was ſpecies fal. 
ff, and that ſuch Witneſſes might cheat and circumveen the moſt Provi- 
dent Men, who could not but reſt fatisfied with the Legality of their 
Writs, when they ſaw them ſign'd by famous Witneſſes, whofe Hand 
Writing they knew, and yet thele Witneſſes, might evacuat the Need, by 
deponing, they did not fee the Party ſubſeribe. The Lords ſult ained the 
Action of Damnage againſt Blair the ſubſcribing Witneſs, by whoſe De- 
| 3 poſition, the Bond was declared to make no Faith. ; 
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an 


. Eodem Die. Execution of Letters of Horning. 

by 4 [FN the Action of General Declarator, purſued by Mr. George Dickſon 
of Bucktrig Advocat, as Donator to the Eſcheat and Liferent of Crich- 
1 tion of Caſtlemains. It was alledged for Mr. James Naſmith, John Rid. 
171 doch, and ſeveral others, Creditors of Caſtlemauns, I hat the Horning, 
was null, in regard the Charge did bear, that the ſame was given at his 
Dwelling-Houfe, and did not deſign the place. It was Anſwered, That 
us being a third Gift, the Horning was twice declared. in the two for- 


C 


Of Council and Seſcion, 1684. 55 
mer Gifts againſt the Rebel; ſo that the Rebel could object nothing a- 
gainſt it: And if the Rebel could object nothing, no more could any of 
bis Creditors, ſince the Rebellion, or who had any voluntar Rights deri- 
ved from him ſince the Declarator, and that there was noAct ofParliament, 


N Es cn | 83 4 
nor Inſtruction given to the Meſſenger, appointing Executions of Charges 


of Horning, to bear the particular Deſignation of the Dwelling-Houſe: 
Likeas, by a Deciſion in anno 1632, betwixt Montgomery and Ferguſhill, 
The Lords ſuſtained the Horning, albeit the dwelling Houſe was not par- 
ticularly deſigned, the RebelsStile and dwelling Houſe being all one; and 
ſo it was prelumed.that the dwelling & place of Deſignation was the ſame. 
It was anſwered for the Defenders, That the Deſignation of a dwellingHouſe, 
was abſolutly neceſlar, or otherways it were impoſſible to improve an 
Execution: Likeas, in Anno 1626. There was an expreſs Deciſion, an- 
nulling an Horning uſed againſt a Burges in Air, in reſpec his dwelling 
Houſe was not particularly deſigned, and by warrand of the Lords, the 
Regiſter having then ſearchd whether it was uſual in Executions of Hor- 
nings to deſign the dwelling Houle; he made Report that there were in the 
Records ſeveralHornings about that time, in which the dwelling Houſe 
vas not deſigned. The Lords found it Relevant to ſuſtain the Horning, 
that Caſtlemains dwelling Houſe was called Caſtlemains, and that being 
proven, it was preſumable he was charged thereat, according to the 


—— — 


foreſaid Practique 1632. 


LXXXI. Eodem die. Av Delegatus poteſt Delegare! TM Pr, 7 


IN an Action of Declarator, purſued by John Wedderburn Clerk of the 
Bills, againſt Mr. Henry Oliphant, who had received from Sir William 
Bruce, formerly principal Clerk of theBills, a Commiſſion for being Deput, 
in looſing ofArreſtments and Caution In Laborrous during his Life, wherein 
he craved, that it might be found, and declared, That Sir William, his Giſt, 
not bearing a power to Subſtitute, he could Igrant Ino Gift to Mr. 
Henry Oliphant, but during Sir William's Incumbencie. And it being al- 
ledged for Mr. Henry, That he having his Gitt for Onerous Cauſes from: 
Sir William Bruce, Sir William could not_prejudge him, by his voluntar 
Dimiſſion of the ſaid Office, in favours of Sir James Auſtruther, by whoſe 
Death, the Office is come to this Clerk. 2d. That albeit regwlariter De- 
legatus non poteſt Delegare, yet where there has been a Cuſtom otherways, 
it does not hold ; and it was offered to be proven, that the Clerk 5 
che 
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36 The Deciſions of the Lords 
the Bills from time to time, both before and ſince Sir William Bruce his 
time, has been in uſe conſtantly to grant Gitts of this Tenor. The Lords 
ound the firſt Defence Relevant, wiz. That Sir Willzam Bruce having 
voluntarly dimitted, by which Dimiſſion, the Right of this Office as 
Clerk to the Bills, came to this Clerk, that the Dimiſſion could not pre- 
judge Mr. Hemy O/iphant, but that he ought to brook the Office during 
Sir William's Life, and therefore Aſſoilzied Mr. Z/exry from the Decla- 
| * 2 | | „ 15 | So 
edle I-II. 15 February 1684. Conjunct Fiar. 
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I the Action of Reduction, purſued at the inſtance of the Lord Pirſlige 
eee. and Robert Milne his Aſligney, of a Compriſing deduced at the in- 
* Mflanceof Hobel Hlilſtone and Mr. William Hog her Husband for his inte- 
reſt, of the Eſtate of Ludguhairn, upon this Reaſon, That the Compriſing 
was null, being led upon a Bond granted by Ludquhairn to Patrick Hodge 
andthe ſaid Hobel Hilſton then his Spouſe, in Conjunct-fie, and the Heirs 
to be procreat betwixt them: In which Bond the ſaid Hobel Hilſton was 
only Liferentrix, and ſo could not Compriſe for the Fie of the Sum. And 
246. That albeit ſhe, and her ſecond Husband Mr. William Hog, could 
have Compriſed for the Sum, yet ſhe behoved to Compriſe in the Terms 
of the Bond, to wit, in favours of the Heirs of the Marriage betwixt her 
and Patrick Hodge, but could not Compriſe for her ſelf, and her ſecond 
Husband. It was anſwered, That ſhe wasConjuntt Fiar by the Bond, and 
ſo had power to ſuit Execution, and had jus exigendi; and albeit theCom- 
priling was not in the Terms of the Bond, yet the Bond did regulat the 
Compriſing, and the Appriſing did accreſs to the Heirs of the firit Marri- 
age,mentioned in the Bond : Likeas, the Defender had Right from Mary 
HodgeAeix.of the firſtMarriage,and alſo my Lord Hercarſe was Heir of the 
ſecond Marriage, betwixt Jobe! Hilton and Mr. William Hog, who 
compeared and concurred in this Proceſs. The Lords found, That Iſobel 
Hilſton being Conjunct Fiar, had jus exigendi, and thereiore might war- 
rantably lead the Compriſing, and the Compriſing, being led by her and 
her ſecond Husband, did accreſs to the Heir of the firſt Marriage, mentio- 
ned in the Bond, and therefore ſuſtained the Comprifing,againſt my Lord 
Pitſligo, albeit a ſingular Succeſſor likeways in the ſaids Lands. 2 © i, 
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LVOdn. Eodem Die. Poinding of Pleugh Goods. 


XN having Suſpended a Debt. reſting by him to Goodfre, 
upon a Reaſon of Compenſation, founded upon a Decreet of 
Spulzie recovered at Weems's. inſtance, againſt the ſaid Goodfire, . which 


Decreet of Spulzie was recovered upon this Ground, That the Fleugh 
Goods were poinded in labouring time, when there were, upon the 
Ground, Corns and other Goods, which might have been poinded to the 
value of the Debt. It was Replyed, That Weems, at whole inftance. 


the Decreet of Spuilzie was recovered, being Sub- tackſman to Goodfre- 


the Charger, who was principal Tackſman of the Land, and havin 
poinded the Pleugh Goods for a perſonal Debt, he had,tor the Ground 
Dutie or Rent, an Hypotheque in the Corns and other Goods belonging. 
to the Sub-Tackſman; ſo that unleſs it were Alledged, and could be 
Proven, That beſide the labouring Goods, there were upon the Ground 
Corns, and other Moveables ſuffcient to have ſatisfied both the Tack 
Duty and alſo the perſonal Debt, (the ground of the Poinding) no Spuil- 
zie could be ſuſtained. The Lords found, That the Spuilzie could not be: 
ſuſtained, except it were Alledged and Proven, that by and attour the 
Pleugh Goods, there was upon the Lands the time of the Poinding,other 
Goods which were ſufficient to pay both the Tack Duty and perſonal Debt 
contain d in the Letters of Poinding, and therefore reduced theDecreet of 


N the Action of 2 purſued at the inſtance of William 
Milſon Merchant in Edinburgh, againſt Sir Alexander Home. It was 
alledged for Sir Alexander, That the Purſuer being a Compriſer, or Ad- 
judger of Sir Alexander's Eſtate, and the Legal not being expired, could 
not purſue him to Remove from his Houſe and Parks of Rentoun, in re- 
gard, by a Clauſe in the Act of Parliament x661, anent Debitor and Cre- 
ditor, it is expreſly provided, That the Lords of Seſſion, upon Supplica- 
tion made by the Debitor beſore the Legal be expired, may reſtrict the 
Creditor to poſſeſs ſuch Lands as they think fit, the yearly Rent not be- 


ing under the Annualrent of the Sums contained in the Appriſings or Ad- 
"7 judications: 


Of Conncil and Seffion, 1684. 77 


8 J 4 7 


Spuilzie. 
LXXXV. 16 February 1684. | 2 4 
Act of Parliament anent Debitor and Creditor. een, v, 0 
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5$ The Deciſions of the Lords 


Likeas, the Lords of Seſſion, by a Deciſion, 27 June 1662, betwixt 


Wilſon and Sir Wiliam Murray of Newtoun, found, 1 hat Wilſon might he 


_ reſtricted, during the running of the Legal of his Appryſing, to a parcel 


of the Eftate, and appointed the Creditor to make choiſe thereof, (ex- 
cepting the Houſe and Mains) And that, if the Rent thereof ſhould be 
above the Annualrent and Publick Burdens, he was to be comprable for 
what was over and above. It was Replied for the Purſuer, That that 


Clauſe was Temporary, and did only extend to the Prorogations of Com- 


pryſings, the Legal whereot being exp:red, was prorogat by that AR, 


viz. Comprylings deduced aiter 465 7, whereof the Legal was expired 


before the Act, but does not extend to Compryiings deduced after the 
date of the Act, ſuch as the Purfuer's Adjadication is; and at the time of 


7 


the foreſaid Deciſion, which was in anno 1662, the years o! the Proroga- 
tion of the Legal of the Appry.ing therein-mentioned was not expired. 


The Lords found, That the Clauſe of the Act of Parliament was not 
Femporary, but was a perpetual Law, and did Regular Compryſings, 


as well deduced after the Act, as beiore: And theretore found, I hat 
they had power to reſtrict the Purſuer's Adjudication, and ordained 
him to choiſe the Lands he delired to poets, except the Houſe and 
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Mains. 


Adudicatiun. 


} 5 
ED: 2 It was alledged, 2 do, for the Detender, That this Adjudication was 
ory null, being a General Adjudication of the whole Eſtate, for Principal, 
-//, Annualrent and Penalty, and a filth part more; whereas; by the late 
ct anent Adjudications, the fifth part more was only allowed, where 


| 5" the Adjudication was particular of a certain parcel of the Eſtate © 


efeiring to the Sum; but where it was general, it came in place of 


a Compryling, and ſo the Decret could have been extracted for no 
more, but Principal, Annualrent and Penalty. The Lords found, That 
the Adjudication being general, was unwarrantable as to a fitth part 
more: And therefore, reſtricted the fame to the Principal, Annual- 
rent and Penalty, but did not annul the fame ſimply, it being deduced 
before the Lords, gave Inſtruction to the Clerks for Rectification of that 
Abuſe - But they appointed an Act of Sederunt to be made and prin- 
ted, diſcharging Adjudications of this Nature, to be for a' fifth part 


more: And declared, if any ffould be, they would find them null, ac- 


cordingly there is an Act of Sederunt framed to this purpoſe, and dated 
the 26 ol F ebruary 1684. _ | 


LAXXV.. 
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Of Council and Seſſion, | I 684. 5 9 


ixt LXXXV. 25 February 1684. Reprobatour. alot 7 3 

he | 5 vl ; eh Manes ufo . | 
cel N the Action of Reprobatour, purſued by Newtoun of that Ik, apainft,; 0 gs 
22 Mr. John Pope, ſor Reprobating of ſome Witneſſes, that had deponed in We: Mt 
be a Proceſs purſued at Mr. John Pope's Inſtance againſt him. It was alleged, 
or for Mr. John Pope, That there could be no Reprobator ſuſtained, becauee 
at the time when the Witneſſes were received, the ſame was not Proteſted 

N- for, albeit there was Compearance, both the time when the Witneſſes 

« were received, and Interrogators given in for Newtoun. It was Replyed, 

2d That Newtoun was Minor, and ſo ought to be reponed againſt his Tutor's 

ie Omiſſion. It being Duplyed, That altho Minors may be reponed, in 


of GX D relation to the Omiſſion of any relevant Defence, yet, as to Judicial 
Het Proceedings, they were in the ſame Caſe as Majors. The Lords found, 


J. That the — not being Proteſted for, could not be ſuſtained, 


t and that Newtoun, albeit Minor, could not be reponed againſt the Omiſ- 
4 ſion thereof. 5 | To 
t 2 2 Ez WY; | | | 4 Lew of 4 47 

b 0 1 5 . 5 8 U II R . 
d LXXXVI. Eodem Die. Exhibition ad deliberandum. fo 
d 


N the Action of Exhibition ad deliberandum, purſued at the Inſtance of 
Scot againſt Forreſt. It being alledged for the Defender, That the 
Purſuer, being only Heir of Proviſion, could not purſue an Exhibition 

ad deliberandum, it being on y competent to the apparent Heir of Line. 

Tue Lords ſuſtained Proceſs at the Purſuer's Inſtance, albeit Heir of Pro- 


viſion. ; Comp(ri4tn 411 An | | 
1 A : | 
LXXXVII. 27 February 1684. Action for Omiſſions by a Tutor, —_ ling I 
IN the Action of Reduction, purſued by Dunlap Younger, and his La- 115 _ 
dy Antonia Brown, of a Diſcharge, granted to Andrew Lundie by Fa, 
the ſaid Dunlap, of his Omiſſions, as Tutor to the ſaid Antonia. Thee 
| Lords found, That Wiſhaw, having Compryſed from John Brown, as law- 7 N 
fully charged to enter Heir to Sir John Brown his Father, for payment 9 
of a Debt due by the ſaid Sir 7ohn, had good Intereſt to alledge, That N 
LTLundie's Compryſing was extinct by Omiſſions, as Tutor to Fohn Broun; . AN 
and that by the Decreet obtained againſt John, as lawfully charged to en- 
ter Heir to Sir John Brown, the Debt became John's Debt, and he be- ẽ ͤß3aœ 
* came e ‚ 4 
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| 6 The Decifuns of the Lords 
| came perſonally lyable therefore, and ſo Wiſhaw might propone Com- 7 
penſation upon the Omiſſions which were due by the Tutor to the Pu- þ 
il: But the Lords found, Thar W3;/haw having Compriſed or Adjudged fe 
8 Antonia Broun as Heir to her Father Sir John Broun ( after the death c 
of the ſaid John Broun her Brother and the having reduced theService u- f 
pon Minority and Leſion, whereby the Compriſing was of the Nature of Þ t 
Adjudications upon a Decreet coguitionis cauſa, and therefore M iſbam could 0! 
nat compenſe the Sums contained in the Tutors Compriſing by the Tutors 
Omiſſions, during the time of Antonias Tutory, in regard, they found ſa 
; the Priviledge of making the Tutor lyable for theſe Omiſſions, was Þ o 
| perſonal tothe Pupil, and to her Aſſignys, and ſo ſuſtained the Diſcharge Þ B 
granted by Dunlap of the ſaid Omiſſions: And found, That the Ad- W 
judgers could not quarrel the ſamen. | 


45 7 b N . v e. LXXXVIII. 12 March 1634. 
2 57 | Lands holden of Biſhops, Homologation. 


Far Fan 4 


at LL „ ee > + „K 


U n d. ä 8 : 
1 28 the Action purſued by the Arch-Biſhop of St. Andrews, againſt 
| „ Bethun of Blebo, ſor reducing a Charter granted by Biſhop Sharp, 
+4114, 199; hereby the Lands of Blelo holding Waird of the Sea of St. Andrews, 
| 24,4. were Changed from Waird to Taxt-Waird, upon this Ground, That the 
[1 mpwikiVbGranter could not prejudge his Succeſſors by Taxing the Waird and Mar- 
_—_— riage, which were Caſualities. And it being alledged, That albeit there 


BY were ſeveral Laws limiting the Biſhop's Power as to the Spirituality, viz. of 
at: P45). The Teinds, yet there was no Law limiting the Biſhop as to the Feuing 1 
ba Hiho; and Taxing of the Temporality, except only, that the ſamen could not be fr. 
; done in Diminution of the Rental; and that both by the Common Law, de 
| and by the Act of Parliament K. Ja. 2. And by the Act made E: Ja: 4: Pre- Þ th 
h lats and Barrons might ſet their Lands in Feu-Farm, to the competent avail, N hi 
„ £34 i . e. not under the retoured Duty. And it being Replied, That the ris 
2 yu. Bi hops being Adminiſtrators of the See could do no voluntar Act to the Þ qu 
j prejudice of their Succeſſors ; and that Taxing was a greater prejudice th 
to their Succeſſors then Feuing, ſeing the Tax-duty was only payable , fe 


h contigerit, and was a Limitation andReſtriction of what the Biſhop might th 
| have by the Waird and Marriage, whereas Feu-duty was a conſtant Rent a8 
adn. P 1985. Jearly; and that there was no Law allowing the Biihop to Tax, but on tic 
=. ; the contrair by the 1 1. AZ Par: 10. Jars: Biſhops were appointed to leave fh 

ee eiceacices in as good Condition as they found them:Lixeas, by the Act 5. Þ In 


Par. 
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Of Council and Seſſion, 1684. 
Par. 22. Biſhops are diſcharged to fer their Quotts and Caſualities: And j 
by the 9. Act. 2 3. Par. There is a Licenſe to Biſhops, to Feu out their Lands /7 1721. 1 
for the ſpace of three years allennarly, whereby it was clear, T hatBiſhops q 
could neither Tax nor i eu, till theſe three years were expired. The Lords i 
ſuſtained the Reaſons of Reduction, and found, That Biſhops could not Tax 
the Waird Holding, to the prejudice of their ducceſſors, and to the prejudice 
ot the King, when the See ſhould vaick. i r | 
Thereatter it being alledged, That the Biſhop had Homologat the fore- 
ſaid Charter, by receiving the Canona, which was payed yearly by the 
old Charter, and was augmented by the new. The Lords found, That the 
Biſhop was not precluded thereby, from - purſuing a Reduction, ſeeing, 
while it ſtood, he could claim no more but the Canon, and theretore, 1 
found it no Homologation. C. 5 a She of rang | 


| | | ) * pt lore 
LXXXIX. 9 March 1684. Heir of Proviſion. U 


b Fin 
Y Contract of Marriage, betwixt Duncan Menzies of Nether Urgubart, „5 i 


RE fay & en- 
and Peacock his ſecond Spoule, the ſaid Menzies as Prin- 2 So A" 
cipal, and of vary 


Menzies as Cautioner for him, 1s obliged, in the Jaa 
ſaid Contract of Marriage, to imploy 1100 Merks to himſelf and his Hue jail 
Spouſe, and the Heirs to be procreat betwixt them, wh ch tailzieing, tolle [| 
the Husband's Heirs: Henry Bouſſie having adjudged, the toreſaid Oblige-- | 
ment in the Contract of Marriage, from Menzies Son procreat * 
of the faid Marriage, and thereupon, having intented Action againſt 
Menzies eCautior er, for Implement of the Contract to him, as havingRight ö 
from the appearand Heir of the Marriage. It was alledged tor the Defen- 

der, That this was only a Deſtination, in ſo far as concerned the Heir of 

the Marriage, and that the Purſuer, could be in no better Caſe than 
his Cedent - But ia eft, the Cedent behoved to be ſerved Heir of the Mar- 
riage, and fo ro repreſent his Father the principal Debitor, and conſe- 
quently become lyable, to relieve the Deſender. It was Anſwered, That 
tho the Purſuer s Cedent was ſerved Heir of Proviſion, and ſo did repre 
ſent his Father as ſuch, as to any other extrinſick Obligement, yet as to 
the Obl gement, which was conceived in favours of the Purſuer s Author, 
as Heir of Proviſion, he could not be lyable to relieve his Fathers Cau- 
tioners, otherways Obligements of this nature in Contracts of Marriage 
ſhould be abſolutly evacuat. The Lords decerned againſt the Defender tor 
Implement, but ſuperceded Extract till the ſirſt of January next, beywing i 
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62 The Deciſions of the Lords 

and which time, the Defender might do Diligence for his Relief, by dif. 
cuſſing the Heir of Line, and declared, that after the diſcuſſing the Heir ttf 
of Line, the Purſuer's Cedent ſhould be lyable for relieving the Delender. g 


. ige hen | | | 
a (47 #1:'2 by XC. Eodem Die. Juri diction of the Juſticiary. L 
85 tk 


ae oupl- : | 
| 4 5 * rachan of Glenkindie having purſued a Reduction of an Act of Adjour- in 
Vi 17.8 nal, declaring, That he had Forfeit his Bond of 20000 Merks, which th 
1/5. oe had given, for preſenting of tuo Witneſles, before the Juſticiary, againſt uf 
+7 To himſelf, he being purſued tor a Murder. The Reaſons of Reduction were Noi 
as follows, 1mo, That the Juſticiary had done wrong, in extorting the to 
{aid Bond from him metu carceris, contrary to the common Principle of N M 
Law, by which, no Defender is obliged to furniſh Probation againſt him. ſit 
ſelf. 2do, That the foreſaid Bond was ful:illed, in ſo far as, he not being | 
able to keep the preciſe day, by reaſon of Storm of Weather, he preſented w 
the whole Witneſſes, the next Court day. I was ayſwered, That the Ju. co 
ſticiary was a Soveraign Court, and the Acts or Decreets of the Commif. ÞÞ /o! 
ſtoners of Juſticiary, could not be quarrelled before the Lords of Seſſion. o. 
24, That the Crime for which the Purſuer was accuſed being Murder, cle 
and there being great Evidence thereof, by Depoſitions of Witneſſes be. 
fore the Juſticiary, they might very legally commit him to priſon, and to 
he, for ſhunning the [mpriſonment, granted this Bond: And it was moſt 
Juſt in it ſelf, ſeing he had withdrawn the material Witneſſes, and kept 
them up in cloſe Cellars tor ſeveral days, and thereafter ſent them off tie 
Countrey, and the Bond was Forſeited, upon the account of not preſen- 
ting of the Perſons, who were material Witneſſes. Te Lords found the 
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* -** Jaſticiary was a Soveraign Court, and therefore refuſed to cognoſce upon for 

; the Reaſons of Reduction... 9 885 Bo! 
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Foo ao, XCI. Eedem Die. Tutor. | the 
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1 71 . DIETS 3 | 

I a+; 1:4, FN the Action purſued by Mr. Lockhart, againſt Mr. John Ellies Elder of 

| ſes ©  Ellieftoun, wherein he craved, That Mr. John Ellies, being found by 

* Fo . the Lords to be Tutor to him, might Compt, for the Annualrent of the an- 
| FO nualrent of the Pupil's Means, ſince the Expiration of the Tutory. Mr, 


A 16 ic belles | | | 
[or ” John Ellies having alledged, That Annualrent of Annualrent was reprobat 
e,, ma Law. 24%, That if any was lyable, it was the Intrometting Tutor, 


e uur, * o o 
| im mrdaiz, my Lord Lee. And, 3fzo, That he could not be made lyable for 
| Wo AP; 1 | | the 


. | 
1 a . 


| were due to the Pupil at that time: And found, That he was not lyable 
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Of Council and Seſſion, 1684. 63 
the Annualrents during the Turorie, becauſe the Defun&t John Locſt hart 
ranted a Diſpoſition to my Lord Lee, for the uſe and behoof oi certain 


to Stock any Annualrents during the Currency of the Tutorie. 
mage, e Hen, . 


Cau ho 


XCII. 7 November 1684. Domeſtick Theft 2 


| C Via 

A Nadrew Forreſter Bow. maker, having purſued Merſtoun, and Fer: 4 '4 32. 
Cautioners in an Indentor tor Merſtoun Prentice to the ſaid Andrew, N 

for Damage ſuſtatined by him ; The ſaid Prentice having Imbazled his: 
Bows and other Goods, and diſpoſed on them without his Maſters know-: 
ledge, and the Lybel being admitted to Probation, the Purſuer proved that 
the Boy did Steal ſeveral partieulars, viz. Bows, Guns, &c. And alle did 
prove ſeveral extrinſick Theſts from other Perſons, and he craved, I hat: 
he might have juramentum in litem, as to the Quantities and Prices, in 
regard, it being a Domeſtick Theft, it was impoſſ ble ſor him, to prove 


all the particulars other ways than by his own Oath. The Lords finding 


there was a Trad of Theiving , and Imbazeling of his Maſter sGc ods by 
the Prentice, proven, they allowed Forreſter the Maſter, to condeſeend u- 
pon the particular Species, Quantities, and Prices, and to give his Oath 
in litem, reſerving to the Lords Modification alter his Depoſition. . 
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. . 1550 172 XCIII. 7 November 1684. Continuation of Summons, 
29142 


Kei 


Comp bn ins 4; 7 
e ent the inſtance of Mr. John Living ſton, of the Eſtate of Loudon, whereto the 


42 nay - . 
„ ſaid Truſties had Right. It was alledged for the Defenders, J hat there 


The Deciſſons of the Lords 


R. John Belſbes of Tofts, having purſued aDeclarator againſt theEarl 
of Loudon and his Truſties, for Extinction of an Appriſing deduced 


could be no Proceſs upon the Summons, becauſe the ſamen was continu- 
ed ſeveral Years aiter the Days of the firſt Summons were elapſed,and that 
alter _Y ear and Day the fnitance periſhed, and the Summons could not 
be continued. It was anſwered, That the Continuation, was equivalent to 


a2 Wakening. It was Replied, That the Stile of all Summons, was ta 


Compear the day of next to come, which imported the 
day of Compearance behoved to be within the Year, and conſequently 
the Continuation. The Lords found noProcels upon the {aid Summons, the 


ſamen not being continued within the Year alter the Days ot Compear- 


ance, in which caſe, they found the Initance periihed, and ſa could not be 
Wakencd. Fog 77 cou, 2 a aH 7 ch 


XCIV. Eodem Die. 


fon / covey. of Conqueſt in a Contract of Marri 5 

9 3 ＋ Vang . . e 
ene N Lexander Anderſon being obliged by Contract of Marri-ge with Bea- 
cen 5 the time of the Marriage to himſelf and his Wife, the longeſt liver of them 
two, and to the Bairns to be procreat betwixt them: Wich failzieing 


et, to ſecure all the Conqueſt he ſhould purchaſe during 


to the faid Alexander his Heirs and Aſſigneys. The ſaid Beatrix Dyet Alex- 


anders Wife being deceaſt, his Daughter, and only Child of the Marriage, 
is Married to one Simſon, and in her Contract of Marriage, the Father Con- 
ooo Merks of Tocher, but the ſaid Contract bears not that it was 


in Satisfaction of all ſhe could Crave- The ſaid Daughter, and Simon” 


tracts 3 


her Husband, having intented Proceſs againſt the ſaid Alexander Anderſon 
the Father, to make payment to her, of the Conqueſt in her Mother's 


time, extending to 20000 Merks, at ſeaſt to imploy the ſamen to be made 


Forth-coming after his Death. It was alledged for the Defender, That by 
Conception of the Contract, the Father remained ſtill Fiar, and conſe- 
quently might diſpone upon the Conqueſt as he thought fit, and that the 
Areale Clauſe, was a Deſtination allennerly, and ſo could take no _ 
* | e 
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Of Council and Seſſion, 1684. 65 
The Lords found, That there could be no Proceſs for the Implement of 
the Clauſe, until the Fathers Death, and that notwithſta nding thereof, 
the Father might diſpoſe upon the Conquelt for any Rational or Neceſſary 
uſe, and that it might be affeted with His Debts Contracted, - or ts 
be Contracted. at any time during his Life, and might be imploy d for 
any other Rational or Neceſlar uſe. "0 5 | 
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XCV. 16 December 1684. Arreſtment. 1465 So waking 
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N the Competition betwixt the Counteſs of Weems, and McKenzie. of en 3 
Aplecorſs, anent a Sum of Money lent to the Laird of May, by tljhe 


Tutor of Levat and his Lady. 7! was alledged, That the Action for 
making Arreſted Goods forthcoming at the Lady Weems's inſtance, was 
reſcrivd, in regard, by the late Act of Parliament, Actions for making 
Arreſted Goods torthcoming, preſcrive within 10 Years, except they be 
Wakened every five year; And that the Counteſs of Weems Arreſtment, 
was not Wakened within five Years after the Act of Parliament. Tt was 
anſwered for the Counteſs, That her Action for making Arreſted Goods 
forthcoming, was depending before the Act of Parliament; and the Act 
could not be extended quoad præterita, except it had born an expreſsClauſe 
for that effect. 2.40. That by the Act of Parliament, Actions preſerive 
in Ten Years, and that this ,Arreſtment was Wakend within 


the 10 Years ; And the meaning of the Act of Parliament was, That 
the Wakening behoved to be Jwithin the 10 Years, and aſter the 
Wakening there behoved to be every five Years a new Wakening. Ir? 


was Replied for Aplecorſs, That the Act of Parliament having declared 
and ordained, that Arreſtments, even beſore the Act, ſhould preſcrive with- 
in five Years after the Act, Actions for making Arreſted Goods forth- 


coming, being but a conſequence of the Arreſtment, the Act of Parlament 


muſt be extended to ſuch Actions as were depending before the Act. 


The Lords did not decide the firſt point, whether the Act of Parliament did 


extend to Actions for making Arreſted Goods forthcoming, depending. 
before the Act. But they found, That this Action being interrupted by 
a Wakening, within the 10 Years, did not preſerive: And as to the 
proviſion of the Act of Parliament, That it ſhould be wakened every five 


| years. The Lords were of Opinion, That the meaning of the Act of 


Parliament was, That Actions for making arreſted Goods forthcoming, - 
ſhould be wakened within 10 Tears after the raiſing of the Aion, if t he 
q TT: Action 
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66 The Deciſions of the Lords 
Action was raiſed ſince the Act of Parliament, and within ten Tears after 
the Ad of Parliament, if the Action was depending before the Act, as was 
in this caſe, and that the Action behoved to be wakened every five years 
commencing from the date of the wakening, and not from thedate of the 
raiſing of the Proceſs. 
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XCVI. 23 December 1684. Caaſa Data & non Sequuta 
Auel ＋ 5 Ai 1 | . 
"He Earl of Lauderdale and my Lord Maitland, having granted a 
| Ratiſication,to my Lord Huntingtour, of a Diſpoſition made 
by the Duke of Lauderdale tomy Lord Huntingtour, for the behoof of 
| the Dutches, of the Lands of Leidingtoun,and others. In which Ratifica- 
tion there was a Clauſe, wherein the ſaid Earl of Lauderdale and Lord 
Maitland were obliged to purge all Incumberances that might affect the 
Lands, a | V riſings. Upon this Ratification, the Farl 
of Lauderdale and Lord Maitland being Charged, they Suſpended, and 
raiſed Reduction, the Reaſon whereoſ was, I hat this was a conditiona! 
Write, in caſe, they ſhould ſucceed to the Lands Tailzied to them by the 
Duke, which, albeit not Hypothecally conceived, yet the Con. 
dition was implyed, in ſo far as the faid Ratification bore in the 
Narrative. Foraſmuchas, The ſaid Duke had granted a Tailzje to the Ea, / 
in Liferent, and to the Lord Maitland in Fie, and that it was Fuſt and N 
tional that the Lady ſhould be ſecured; lt did neceſſarly imply, That if ei. 
ther the Duke ſhould have Heirs of his own Body, or that if the Duke 
conform to the Power reſerved to him, ſhould alter the fame, it were 
neither Juſt nor Rational that they ſhould be lyable to warrand the Lands Þ/: 
to the Dutcheſs ; and albeit, that neither of theſe two have fallen our. (4. 
yet the equivalent has, which is, That there is an expired Appriſing . 
gainſt the Duke ofLauder dale, the time of the Tailzie, whereby they were 
ſecluded; So that they, neither did, nor could enter Heirs of Tailzie 
to the Dulce, in the ſaids Lands. It was anſwered, That they opponed b 
theRatification, which, whatever the Narrative was, yet the Obligatory | 
part was Pure and Simple, and wherein, particularly Compriſings are e- 
numerated, and that a falſe or wrong Narrative did not derogat from 
che ObLgarory part, and that the Narrative, even as it was conceived. 
| bore, That the Duke had granted a Bond of Tailzie, which was true. 
It was Replied for the Suſpenders, That it did appear by the Write it ſelf; 
That the true Caufe of the granting thereof was, in Contemplation of 
the: 
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Of Council and Seſcion, 1684. 67 
the Succeſſion to the Tailzied Lands by the Tailzie ; So that by the 


Compriſing, the Tailzied Lands being carried away, the Obligatory 
part ofthaRatification ought to be declared Null, being cauſa data & 


non ſequuta, and that the meaning of the Clauſe anent the purging of 


the Compriſings, was clear to be in relation to the Lands diſponed; 


So that theLands Tailzied, being carried away by an expired Compriſing, 
they could not be obliged,to purge the Lands diſponed of Compriſings 
allecting theſamen. The Lords found, That the Cauſe * of the Ratifica- 
tion being the Tailzie, and by vertue thereof,the Succeſſion in the Lands 
Tailzied, That if there was an expreſs Appriſing of the Lands Tailzied 
ſtanding againſt the Duke, by which the Tailzied Eſtate was carried a- 
way, ſo that they could not ſucced thereto, that the Letters ought to be 
Suſpended as to the Obligatory part of the Ratification, The Ratifica- 227 
mot 7 n 
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tion being Cauſa data & non ſequuta. elan, Ser 


pen 2 
Cond them 


Fh, 


» | 4 | o va + 
Here being a Bond granted by Scot of Langhame of 2000 Merks, , {4/4% | 


bearing the Receipt of Money from Mortimer, Relict of 
Bailie Calderwood, and payable to the ſaid Mortimer, for her Liferent 


uſe, and to Calderwood her Son in Fie, with this Proviſion. 
That in caſe the Son ſhould die without Heirs of his Body, the Sum 
ſhould return to Mortimer his Mother and her Heirs: The 


Son before his deceaſe, upon Death-bed, aſtgns to the Col- 


ledge of Edinburgh the ſaid Sum, and he Died without Heirs 
of his Body : The Colledge having purſues the Debitor, for pay- 


ment of this Sum contained in the Bond : There is compearance 


for one Wilſon, Executrix to the ſaid Mortimer the Mother; And al- 


2 ledged, That ihe ought to be preferred, in regard, by the Tenor of the 


Bond it appeared, that the Money was received from her Mother, and 
albeit her Brother was Fiar, yet the Fie was qualified with the fore- 
Gid Proviſion, That failzieing of Heirs of his Body, the Sum ſhould return 
to his Mother; which Proviſion, he could not evacuat, by the fore- 
ſaid Mortification, which was a voluntar Deed, without an Onerous Cauſe. 
The Lords having examined Witneſles ex officio, it the Money was Origi- 
rally the Son's, and not the Mother's; and that not being proven by 
the Depoſitions of the Witneſſes, but the contrair, That the Money be- 
longed to the Mother. They 15 That the foreſa;d Proviſion was = 
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of the Nature of a ſimple Subſtitution, but was of the Nature of a Provi- 

fionor Condition, and ſo could not be fruſtrat by any voluntar Deed, with- 

out an Onerous, or 15 Cauſe, and therefore preferred the Executors 
ge. 
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r XCVIII. Eodem Die. Diſpoſition Omnium Bonorum. 
tenpeli g- 8 5 ; 8 | bo 

„ Argaret Broun being a Creditor to purſues Watſan 
an py and Drummond as Vitious Intormettors with her Debitor's Goods 


and Gear, for payment of her Debt. In this Proceſs, It was alledged, That 


he could not be lyable as vitious Intromettor, becauſe any Intromiſſion 


he had, was by vertue of a Diſpoſition from the common Debitor, for 


payment of the Debts reſting to him. It was anſwered, That notwith- 
ſtanding of the Diſpoſition, the Purſuer ought to come in pari paſſu with 


the Dent as to the Goods contained in the Diſpoſition, effeiring to his 
Debt, in reſpect it was a'general Diſpoſition omnium bonorum, of all. 


Debts, Sums of Money, Goods and Gear in General, without condeſcend- : 


ing upon any particular, and bore in the Narrative. That foraſmuch as, 
the Diſponer was not able to go about his own Affairs, and that he knowing 


the Diligence and Activity of the Defender, wherefore, and for Sums of Mo- 


Kant „ }"pWag Cauſes, and good Confiderations, he Diſponed, &c. Be- 
cauſe the ſaid Diſpoſition was granted on Death-bed, and was by a Bank- 
ruꝑt, ſeing the Diſpoſition being ſo General, without condeſcending upon 
any particular, he could have nothing remaining. It was Replied, I hat 
the Diſpoſition, tho Omnium Bonorum ought to be ſuſtained in Quantum ; 
the Defender ſhall prove, 8 he was Creditor al aute, and the Pre- 


ſumption that it was Fraudulent, as being Omnium Bonorum, is ſufficiently 


taken of, by the Defenders proving , that Antecedent to the Diſpoſition, he 
was Creditor. I was Duplied for the Purſuer, That a Diſpoſition from 
a Nottour Bankrupt, could not be ſuſtained to the prejudice of other Cre- 
ditors, and that the Lords have decided in the like Caſe, where Dili- 
gence was done by neither of the Creditors, that the Creditors 
thould come in pari paſſu, notwithſtanding of a Diſpoſition of that Na- 
ture. The Lords found, That Diligence being done by neither Purſuer 
nor Defender, and that by the Diſpoſition he was Nottour Bankrupt, no- 
thing remeining g that was not _comprehended in the General Clauſe of 
the Diſpoſition, that therefore the Purſuer and Defender ought to. come 


inpari paſs, effeiring to their Debts, notwithſtanding of the a7" 
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Olwart Relict of Reoch having purſued Reochs, | 


| her Husband's Children of the firſt Marriage, for Implement of her 
Contract ofMarriage,viz.torſpayment of bygoneJoyntures,& in time com- | 
ing, her Active Title, being as Executrix Creditrix, ſhe inſiſted againſt | 

one of them, called Thomas for payment of 4000 Merks, and An- | 
nualrents, due by Sir William Nicolſoꝶ to the Deſunct, (which Bond, he had 1 
delivered up to Sir William, and taken a new Bond in his own name, ) or 
otherways, to allign Sir Williams Bond to her: And the Lybel being 
referred to his Oath, he Deponed, and acknowledged, he had renewed i 
the Defuncts Bond, in his own name. The Oath coming to be Adviſed, 1 
It was alledged, That the Bond was delivered by the Defunct to him, for his | 

/ own behove, and that accordingly he renewed it, when he was on Death. 

Bed, as faid is, and that it was, in Satisfaction tedzm of a Debt due to him, 

by vertue of his Contract of Marriage, long before the Purſuers Con- 1 
tract of Marriage, which was the Ground of this Purſuit. The i 
Lords found, That there being nothing inſtructed, that the Bond was de- q 
livered by the Defenders Father to him, in Satisfaction of that Debt: ll 
And the Oath, bearing nothing thereof, they found him lyable to pay the 
Money, contained in Sir William Niculſons Bond, granted to the De- | 
funct, or otherways, to ail.gn Sir William Nicolſon's Bond, which wag | 
granted in place thereof, to him. They were likeways of Opinion, (but it 
came not to be Decided ) That altho it had been proven, that the Defunt# 
had delivered up the Bond upon his Death-Bed, yet it not being a habile way 
to tranſmit it, it was not a relevant Defence. | 51 3 

0 


Executor Creditor, and Donator of Eſcheat competing, pohoy jurd. 
It was alledged, 2do, for the Defender, That.he, as Donator to his Fa- 
ther's Liferent Efcheat, ought to be preferred, to the bygone Rents of 
Sir Williams Bond, preceeding the Defunct's Death. Ir was Replyed, 
That the Gift was obtained, not only after rhe Purſuer was Confirmed 
Executrix Creditrix, but likeways after ſhe had recovered Sentence for 
this Debt, before the Commiſſars of Edinburgh,” againſt the Defenders: 
The Lords preferred her, as Executrix Creditrix, to the Donator, in re- 
gard her Confirmation was before the obtaining of the Giſt. 
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1 . by fo to eu of Lands 1 by an Heir, to one of his Predeceſſor's Creditors. ; 
Me Lord Balantyne, being Creditor to the deceaſt Lord Preftoun 
fr 
$1.1” +723: againſt. Robert Dundaſs of Arniſtoun, of a Diſpoſition granted by 
Praſtoun, Son and Heir to the {aid deceaſt Lord Preſtoun, wherein, he did 
0 inſiſt, upon the Neaſons following, viz. -iThat: the Diſpoſition was grant 
ted by the ſaid Preſtoun, within Year and Day aſter the Deſunct's Deceaſe, 
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95! 1 the Competition betwi t Alexander and John Schaws, who had Right, 
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| C. ro November 1685. _ 
Preſcription of Arreſtment in the Debitor's own Hands, 


by Diſpolition from Fohn Schaw, to certain Sheep belonging to the 


ſaid Joh», and which were alſo ſold to John Mackchuroch on the one part, 
and Thomas Mackneiles, who had Arreſted in the ſaid Fohn Schau, the com- 


mon Debitor, his Hands, on the other part. It was alledged tor Mackneiles 
the Arreſter, That he ought to be preferred, becauſe, before the Sheep 
were Diſponed to the ſaids Schaws, he had Arreſted in the ſaid Fohn 
Schaw,the common Author,his own Hands; after which, the ſaids Arreſted 
Goods were ſo Hypothecat, and really Aﬀected, that they could not be 
Diſponed by his Debitor, in favours of the Schaws. It was Anſwered, 


That the foreſaid Arreſtment, albeit in the Debitor's own Hands, was 
preſerived, there being no Diligence uſed thereupon within the five years, 
and there was no Speciality in Arreſtments of this nature, from ordina- 


ry Arreſtments in a Debitor s Hands, and the Act of Parliament anent 
Preſcription was general, as to all Arreſtments without Exception, and 
there was as much, if not more Reaſon, that this ſhould preſcrive, than 
the other, in regard; there was no Record of Arreſtments, by which the 


Leidges could come to the knowledge thereof, and it would utter ly. ſtop all 
Commerce, if the Buyer, or Receiver of Moveables Arreſted, thould be 
\lyable for the Price thereot, fourty years. The Lords found, That the Act 


of Parliament anent Arreſtments, being. general, did. extend to this Ar- 
reſtment, which was in the Debitor's Hands; but thereafter, Interrup- 
tion being offered to be proven, by Diligence done upon the Arreſtment 
within the five Years, the ſame was found relevant. 


8 . November 168 5. 


in the Sum of 10000 Pounds, he intented Action of Reduction, 


to 
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Of Council and Seſſion, - 1685. 
to the prejudice of the Purſuer, who was a Crediter of the Deſuncts con- 
trary to the 24. Act. Pa. 1. Cha. 2. Tt was Anſwered, That the ſoreſaid 


Act of Parliament did only diſcharge voluntar Diſpoſitions by the appea- 
rand Heir, whereby he ſatisfied his own Debt, and prejudged his Prede- 


ceſſors Creditors, but, that this Diſpoſition, was for an Onerous Cauſe, 
viz. For payment, of certain of the Defundt's Creditors, mentioned in a 


Back-Bond granted by the Defenders Father: And it was clear, both by 
the Rubrick, and Statutory Part of the Act, That it was only a Reme- 
dy againſt the Creditors of the appearand Heir, but that it did not ſtop 
the appearing Heir, from Diſponing of the Deſunct's Eſtate, for payment 
of his Creditors, ſuch as he thought fit. 2 d, That the Defenders Au- 


thor, viz. the ſaid  Preſtoun, was not appearand Heir in theſe 
Lands Diſponed, he being infeft, by vertue of a Diſpoſition {rom his Father 
before his Death; which Infeftment, albeit it did bear, That the Son ſhould 


be obliged ,and Iyable to pay all his Father's Debts, contracted, and to be 


contracted, ſicklike as if he were ſerved Heir to the Father; yet, the Seon 


had thereby a Qualified Fie, of the ſaids Lands, and neither needed, nor could 
be ſerved Heir to the Father therein: And that it was fo, Mas evi- 
dent, ſeing the foreſaid Fie did preclude all the King's Caſualities; ſo that 
neither Waird, nor Marriage, could fall by the Death of the Father. The 
Lords did not determine the firſt Point, whether the appearand Heir 


might Diſpone, for the Satisfaction of any of his Father's Creditors, with- 


in the Year: But they found, That the Defender, being inſeſt, before his. 

Father's Dcath,upon'the foreſaid Diſpoſition, was in Fie of the {aids Lands, 
and ſo, was not appearand Heir therein. Y. i. \ — Dna'J 
Difference of theſe Expreſſions, 021ig'd to pay the Father's Debts; 2 ö 


& 


and; with the Burden. of the Father's Debis. 
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The Purſuer's S:cond Reaſom of Reduction was, That, the Qualificati= % 1 


tranſmitted to the Defender, who was a Singular Succeſſor. It was An. 
ſwered, That the Conception of the Clauſe was but perſonal upon the Son, 
being conceived in theſe: Terms, That the Son ſhould be obliged, and 
found lyable for the Father's Debts, ſicklike as if he had been ſerved Heir, 


The Lords found, That the Diſpoſition not bearing, to be wich the Barden 


on contained in the foreſaid Diſpoſition, viz. * That the Jon ſhould be ly-- oN pos 

able, and obliged to make payment of all the Father's Debts, contracted or ta - Af = 
be contrafted, being inſert, both in the Procuratory of Reſignation, and © 14: 

Precept of Seaſin, was real, and did aſſect the Lands Diſponed, altho * 
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| Penn Tod 1» | November 1685. 
Srv Arminbfor ye: Adjudication for Relief, albeit there be no payment. 
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2 Jorge Galbraith being Creditor to the deceaſt Gib, obtai- 


metted and polſſeiied, as Donator to the Baſtardie, ſhe could not, by a- 


— — 


of the Father's Debts, altho the Clauſe was repeated, both in the Procu- 1 
ratory of Relignation, and Precept of Seaſin, yet it did import no more, d: 
than a perſonal Obligement upon the Son, to pay his Father's Debts, but ar 
did not affect the Lands, in the Defenders Perſon, who was a Singular M 


Succellor. 


ere being a Querie proponed by Mr. Roderick Mackenzie Clerk, 
ſhewing, That Robert Burnet Writer, being Cautioner ſor Veatch 
of Dawick, and being diſtreſt by Regiſtration of the Bond, and Horning 
thereon, but had not made payment of the Debt, the ſaid Robert, upon 
the Clauſe of Reliet of the ſaid Bond, had intented an Adjudication of Dawzck's 
Lands, that he might come in pari paſu with other Adjudgers. Ihe, 
Queſtion being, Whether, ( albeit he was diſtreſſed, yet not having made 
payment, ) he might adjudge for his Relief. The Lords found, 
That he might adjudge, and that the Adjudication was equivalent to an In- 
feſtment of Relief, and was only to take effect for ſuch Sums, as Robert 
Burnet ſhould happen to pay, by vertue of the ſaid Diſtreſs, and that from 
the time of his payment: And therefore, ordained the Decrect of Adju- 


dication to be extracted, bearing the foreſaid Proviſion. 


N 


III. 24 November 1685; Donator of Baſtardie. 


ned a Sentence againſt Abigail Deans, as Dotator to the Baſtar- 
t the ſaid + 6 her Husband, for payment of the Debt, ihe 
ended upon this Reaſon, That the Decreet was againſt her in abſence, 


YU that the had ſince obtained the Gift of her Husband's Eſchear, which 
e her a Right to the whole Moveables. 7+ was Anſwered, I hat the | 
Debt being conſtitute againſt her by a Sentence, and the having intro- 


ſubſequent Title, ex poſt facto acquired, and after Sentence was recovered 
againſt her, prejudge the Creditors, who had us acquiſitum, ſeing the, as 
Donator of Baſtardie, was lyable to pay all her Husband's Debts, gquoad 
vires bereditatis. The Lords found, That the Debt being conſtitute a- 
gainſt her, as Donator to the Baſtardie, the could not, by a * 
Jitle 


200 


/ Council and Seſſion, 168 5. 73 
eu- Title of Eſcheat, prejudge the Charger: And therefore, the Lords or- 
re, dained her to Depone upon the Quantity,and Species of her Intromiſſion, 

but and allowed her Retention, as to the Priviledged Debts, ſuch as Houſe. | 

Maills,* Servants Fees,” Expenſes of both Gifts of Baſtardie and Eſcheat. 3 
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f Arch-Biſhop of St. Andrews, having charged the Magiſtrats of G1af: ©; ,1.. | = 

gow, upon a Bond of 20000 M. granted to him, when he was Arch-Bi- „, 

ſhop of Glaſgow,by their Predeceſſors Magiſtrats, they ſuſpended upon theſe party 


CV. Eodem Die. Reduction of a Bond, 


Reaſons, I mo, It was acknowledged, that the Bond was granted fora Tack of 
the Teinds of G/aſgew, and the Town being Minors, they ought to be repo-- 
ned, in ſo far as they were prejudged and leſed by the Deed of the Magiſtrats; 
and that true it was, they were prejudged by the granting of this Bond, be- 
cauſe, the Teinds ſet, were not of an 3 value, to the Sum contained in 
the Bond. 240, That the Tack was no ſufficient Security, it being ſet 
by the Biſhop, by way of Anticipation, before the expiring of the old Jack: 
As alſo, that the Entry of the Tack was Collatum in indebitum tempus, vi. 
at Michaelmaſs 1684; Whereas the preſent Biſhop's Conge de Eſlire came 
down before that time, ſo thatthe Charger was no more Biſhop there. Ir was 

- Anſweredfor the Biſhop, That there was no Leſion in the Tack, being of a 
far greater value than the Sum in the Bond. But, 240, It was not re- 
levant, the Tranſaction being betwixt him and the Magiſtrats, who were 

© majores & ſcientes, and denyed, that the Town was in the Cafe of Minors. 
And, 377, That the Nullities of the Tack were not competent to be pro- 
- | ponedby the Magiſtrats, there being no Eviction or Diſtreſs, and that they 
could not quarrel their own Right. The Lords repelled the firſt Reaſon, 
reſerving Action to them againſt the Magiſtrats for the time, they re- 
| pelled likewife the ſecond Reaſon, the Tack not being yet quarrelled nor 
reduced: And alſo, in regard they would not allow them to quarrel 


their own Tack. | | 
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Ore having Charged Finniſon for payment of a Sum of Money, con- 

* form to his Bond, he Suſpended upon a Reaſon of Compenſa- 
tion, and found Cautioner in the Suſpenſion; and the Suſ- 
penſion having come in the laſt — to be diſcuſſed, the — - 1 
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Suſpenſion, founded upon Compenſation was found Relevant and proven; 
and the Letters are Suſpended Simpliciter; but the Decreet of Suſpenſion 
having lyen over unextracted, the Charger obtained a Decreet, againſt 
the Suſpender, for the Price of certain Bolls of Victual, and did now pro- 
pone Re-compenſation, wherethrow the Compenſation was elided, fand 
the Letters ſound. orderly procceded againſt the Suſpender : The Cau- 
tioner in the Suſpenſion, gave in a Bill craving, That he might be Aſ. 
foilzied, in regard, the Reaſon of Suſpenſion founded on the Compenſa- 
tion, was found Relevant and proven, but that the ſame was now elided 
by an emergent Re- compenſation, and inſtanced the Caſe betwixt Mr. 
Robert Colt and Somervel, and Others, the 2 January 1683. The Lords 
Suſpended the Letters Simpliciter, quoad the Cautioner, notwithſtanding 
that it was alledged for the Charger, That the Ground of Re-compenſa- 
tion, was extant, before the Suſpenſion, albeit it was not + after 


the foreſaid Decreet Suſpending the Letters. e, Py at ff 
Lon ME 4 lex. | | | ; | 


2 PETIA WE RUE CVI. Fodem Die. Alimenr. TOE. my 
| Tg of Kirkland having nothing to live upon, purſued liis Mother 
be 


| $,the could not be lyable, there having never been any Pro- 
ceſs intented therefore. It was anſwered, That whatever ſhe had quit to 
the Father, was by Paction, and that notwithſtanding thereof, the Pur- 
fuer had nothing to Aliment him, the hail Eſtate being Liferented, either 
by the Grand-mother or Mother. To the 2d. That he being an Infant, 
his Mother would be preferred to the Alimenting of him, rather than 
his Grand- mother, neither was the offer to Aliment Relevant to elide 
the purſuit. The Lords Repelled the firſt and ſecondDefences, and ſuſtain- . 
ed the 34 Defence, and Aſſoilzied from by-gones, and found that the 
Liferenter was not lyable preceeding the intenting of the Cauſe, which 
das but newly intented. 
eee 8 | TT 
1 i opt: 45 62-6 CVII. Eodem Die. Debitor non-preſumitur donare. 
5 . 4 an Robertſon having purſued her Father sHeirs, for payment of!500M.. 
JA eſt in Legacie to her by Jah Robertſon, which was upliſted by hey 
: | T ather 
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father as Adminiſtrator in Law to her. The Defender alledged Abſolvis 
tor, becauſe the Purſuers Father, in her Contract of Marriage with her 


Husband, contracted 5000 Merks with her, which ought'to be aſcribed 


pro tanto, in ſatisfaction of the ſaid Legacie. It was anſwered, That her 
Father was obliged to pay her Tocher, albeit he had not been her Debitor 
the manner lybelled, and that he had only Tochered her, ſuitably to his 
own Eſtate, he being a Gentleman of 2000 Merks of Rent. Ii was Re- 


plied, That albeit by the Reman Law, the Father was oblige to Locher 

his Daughter, yet there was no Obligation by our Law upon the Father 

to Tocher his Daughter; and that therefore, what he had given, was to 

be imputed and aſcribed in payment of his Debt in the firſt place, ſeing 

* debitor non praſumitur doyare. It was-Duplied, Whatever might be faid, 
if the Father had granted a Bond of Proviſion to his Daughter, that the 


Tocher might be aſcrived in ſatisfaction thereof; yet in this caſe, where 
the Legacie was Adventitious, proceeding from a Stranger, and where 


the Purſuer's Contract of Marriage did not bear in Satisfaction, the De- 
fence could not be ſuſtained. The Lords ſuſtained the Defence, and found, 


That where a Tocher was provided in a Contract of Marriage, with a 


Daughter, it was preſumed to be in Satisfaction of the foreſaid Legacy 


which ſhe could crave of her Father, party Contracter of the Tocher. 
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CVIIL 2 December 1685. Judicial Ratification. 2 


vαι 
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IN the Poynding of the Ground, purſued by the Lady Bathgate, upon 

an Infeſtment of Annualrent of 2500 Merks, out of the Land of Bath- 
gate. There being Compearance made for the Creditors, and particu- 
larly for Cochran of Barbach!y, who had Right to ſeveral lnfeſtments of An- 
nualrent, and Compryſings upon the Eſtate. And it was alledged for 
him, That there could be no Poinding of the Ground, as to 1300 Merks 
of the ſaid Annuity, becauſe, the Lady had diſponed the ſame in favours 


for her Husband's Uſe and Behove, and which was 


of | 
_ ratified judicially upon Oath. It was Anſwered, That the foreſaid Diſpo- 
"ſition was never a delivered Evident, and was now in the Hands of the 


E | | retain 
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76 , The Decifions of the Lords 

retain both Diſpoſition and Ratification in their own Hands, until Affairs 
be finally ended. The Lords found the Objection of not Delivery rele- 
vant, being now produced in the Granter's Hand, and that the Defence 
was noways elided by the Ratification upon Oath. 


— 
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„ Sets X. 4 December 1685 Perſonal Creditor, 
ut? txaaph. A ic. 5 | 
ere He Lady r, and Lord Teſter for his Intereſt, having purſued my 


\ 
: 
7 . * 
0 
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I Lord Tf dale, as law ſully charged to enter Heir to the deceaſt 
Duke of Laude idle, ſor payment of ro Pounds Sterlin, contained in 
_— - * Bonds, granted by the ſaid Duke, in favours of my Lady Teſter his 
Daughter: My Lord Lauderdale having renunced, my Lady Tefter did 
inſiſt for a Decreet cogni#/0ny cauſa. My Lord Lauderdale thereafter com- 
peared, as a CreJitor to the deceaſt Duke, and alledged, that there could 
be no Decreet cognitions cauſa, becauſe he offered to prove, and inſtantly 
to verifie, that theſe Bonds were ſatisfied and diſcharged. It was anſwe- 
red, That the ſame was not competent to my Lord Lauderdale, he being 
only a Perſonal Creditor, and ſo could not ſtop the Lady Teſter from do- 
ing her Diligence, ſhe being going on to Adjudge, eſpecially ſeing he 
was not legittimus contradiftor ; for whatever did come of this Debate, 
the Lady Teſter was not tuta exceptione rei judicate, ſeing all the Per- 
fonal Creditors might claim the ſame Priviledge, and that if a_Ferſonal,, 
Creditor, while the Debix was alive, could not be admitted to propone 
a Defence of payment to ſtop Diligence, where the Debitor himſelf did 
not compear, ſo neither, he being dead, is it competent to a Creditor of 
the Defunct, to ſtop Diligence contra Hæreditatem jacentem. It was Re- 
piyed for my Lord Lauderdale, That the Purſuer could not but acknow- 
ledge, that, after Diligence is done, every one of the Real Creditors |, 
might feparatly impugn- one anethers Debts; ſo that albeit a Creditor 
ſuccumbed, yct there could be no Security, exceptione rei judicatæ, a- 
gainſt the reſt. 2d, The Purſuer had no prejudice, in regard there was 
no Delay craved, and there was no anterior Adjudication upon the E- F| 
ſtate. The Lords found, That my Lord Lauderdale, as a Creditor, might! 
be admitted to propone the ſoreſaid Defence of payment, the ſame be- 
ing inſtantly verified, and that it was competent to him, to ſtop the 
Con{titution-of any Debt, that might alle the Hereditas jacens, which. 
Was. the Subject of the payment. on, 
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| liam Primeroſe, as he who was Debitor to the Laird of 
Sums of Money, as the Price of the Lands of Crichton, fold by Hambie- 


to him And Sir William Primeroſe, having Suſpended upon Multiple 


Of Council and Seſſion, 168 5. 77 


Med N 


CX. 8 December. 1685. Tutor. 8 5 717 
Urham of Omachie having purſued an Action of Removing dgainſt | 
the Lady Ethie-Betton, wherein he lybels, That Duncan 
her Husband was his Tutor or Pro-Tutor, and that Durham of Omachie 
his Grand-Father, to whom he was appearand Heir, died in the Poſſeiſi- 
on of the Lands of Ethie-Betton, and that the ſaid Tutor had deſtroyed, 
or given back the Purſuers Grand- Fathers Right to the ſaids Lands, and 
had taken a new Right in his own Name: And leſt it ſhould 
be interpret to be to the behove of the Pupil, (being acquired by 
the Tutor ) the ſame has been deſtroyed, and a new Right taken in the 
Relicts Name: And therefore, the Minor ought to be reſtored to the boſ- 
ſeſſion, in which the Grand-Father died, and that the Defender ought to 
be removed. It was alledged for the Defender, That the Defunct having. 


no Heretable Right, but allennarly Temporary Rights, ſuch as a Right 


to the Liferent, and a Giſt of Waird, the Tutor might acquire an Here- 
table Right after that was elapſed, and continue in the Poſſeſſion by ver- 
tue thereof: And therefore, cannot be obliged to cede the Poſſeſſion, fe- 
ing the Pupil had no Right, which-might be the Title of his Poſſeſſion. Ie 
was Replyed, That the Tutor being Maſter of the Pupil's Writs, the Pur- 
ſuer was not obliged to debate what Right his Grand-Father had, but he 
ought to be put in his Grand-Father's Poſleilion by the Tutor, ſeing the 
Tutor cannot alledge, that he was excluded, by any rom the Poſſeſſion 
via juris. The Lords found, That the Pupil was not obliged: to Debate, what 
was his Grand-Father's Title, but that he ought to be reponed to the Pof- 
ſeſſion of his Grand-Father, the time of his Death, continued by the Tu- 
tor, and his Relict ſince his Death, reſerving to the Relict, to recover the 
Poſſeſſion by vertue of her Title, as accords of the Law. AD. 
| C „EH JAMS | 
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Application of the Price of Lands, Inhibition. / JR" Ub inlorully 


, ; * 1 
* MBLC. © They | 
| Aillie Mackintoſh,and the Laird of Prum- Semervel, having recovered | 


a Decreet tor inaking Arreſted Goods eh Sir Wil. 
H 


mbie,in certain 


Foyne- 
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Poynding, and the Suſpenſion being called, There was Compea- 
rance for Hepburn of Randerſtoun, Humbie's Brother, and it was 41. 
edged, That Humbie having Reſigned his whole Eſtate, where- 
of the Lands of Crichton were à part, in favours of himſelf, and the 
Heirs Male of his Body: Which failzieing, in favours of Randerſtoun 
and his Heirs Male: Which failzieing, in favours of the Lady Tarras, 
with this expreſs Proviſion, That it ſhould not be lawful to Humbie to 
Alina? the ſaid Eſtate, or to Contract Debt, without Conſent of certain 
Friends therein-mentioned, or ſuch of them as ſhould be on Life: As alſo, 
That it ſhould be lawful, to the ſaid Perſons, to name other Perſons to 
ſucceed in their Room, in caſe of their deceaſe, declaring, That Deeds with- 
out the Conſent of their Friends, Jhould be Null- Likeas, upon the fore. 
Aaid Clauſe; there was Inhibition ſerved at the inſtance of the foreſaids 
Perſons, And alledged, That Sir Robert Hepburn, who did Conſent to the 
Diſpoſition in favours of Sir William Primroſs, did make Application of 
the Price, towards the payment of the particular Creditors named in the 
Liſt ; and that this Purſuer's Debt, was unwarrantably contracted, a- 


Sir Robert having Conſented to the Vendition of the Lands, he was functus, 
and had no Power to apply the Money to the Payment of theſe Creditors 
more than others, eſpecialy not having adjected that Quality to his Con- 
ſent to the Alienation, neither having incontinently made that Applica- 
tion, but ex intervallo, ſeing by the Conſent there was a Security made 
out to the Buyer, wherethrow by the Articles of Agreement, the Price 


Creditors ; Likeas, the Price being moveable, could not be affected by 
an Inhibition, or Interdicton. The Lords found, That Sir Robert having 
Conſented to the Alienation, without any Qualification, and not with 
the ſame Breath, having made Application, he could not ex intervallo 
prefer anyperſonal Creditor to the Purſuers Diligence, and therefore pre- 
ferred the Arreſter, the Money being Moveable, and ſo fell not under the 

1 Inhibition. 1 5 © 

berg N LY CXII. Conditions of Conlirnation of a Diſpoſition, 

7 cc An- how Probable. : 
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t thereafter It was alledged, That altho the Diſpoſition was Anterior 

in date to Sir Roberts Deſtination : oreſaid of the Price, yet they 

* | oftered 


. 
17 
4 


gainſt the Nature of the Tailzic and Inhibition. I was anſwered, That 


came due to Humbie the Seller, and conſequently was affectable by his 
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offered to prove by the Writer of the Diſpoſition, and other Friends and 
Communers, that the Diſpoſition was conſigned in Sir John Cunningbame & 
hands, not to be given out to Sir William Primroſe untill the Deſtination 
by Sir Robert ſhould be drawn and Subſcribed, . It was anſwered, That 

the Diſpoſition being now Regiſtred,and not in Sir FohnCunningham's hands, 
and the Articles of Agreement making no mention of any Application of 
the Price, to be made by Sir Robert in behalf of theſeCreditors more than 
others, the Conſignation and Conditions thereof could not be proven but 

P ſcripto vel juramento. The Lords found, That the Depoſitation-andCon- | 

dition thereof could only be proven ſcripto, wel juramento of the Arreſter. ; 


. 3 5 WER ES | | 19 8 Pin a7 
CXIII. Arreſters and Donator of Eſcheat: Competing, |, A» 


Hereafter I was alledged for Randerſtoun, That he ought to be pre- O a | 

| ferred, as having the ſingle and. Liferent Eſcheat of his Brother 7M 
Humbie,declared before the Arreſtment. The Lords found, That as Donator 
to the ſingle Eſcheat, he could have no intereſt in the Price albeit move- 
g able, becauſe the Subject was not exiſtent, neither the time of the Gift, 
nor within Year and Day thercaſter, and that as Donator to the Liſerent 
he had conſented. to the Alienation, - and had gotten from Sir ialliam 


o000 Merks. D. = 
, 9 5 | 2-9 1688. | was elf: fin 3 
CN. Eodem Die. WWod{ets. Az, SIE rb 
PORE 5 g . e Saad 
e Obert Cunningham having granted a Wodſet of the Links of Xinghorn Nee e 
18 to David Dowie, Redeemable upon payment of 1coo lib. whic!k 


y Wodſet bore, That the Granter of the Wodſet ſhould pay the public ©" 
Burdens: There is a Summons raiſed at the inſtance of Cunningham a- | 
gainſt Dowie, craving that Dowie mightCompt for the Superplus Duty of 
the Lands over and above the Annualrent, and that from the date of the 
Wodſet, in regard the Wodſet was improper, the Granter of the Wodſet 
being obliged to pay the publick Burdens and that there was no hazard 3 
that the ſame could be waſte, it being Graſs, lying at the port of Xinghors;, 
which the Town could not want. The Lords found, That there were o- 
ther hazards, vx. Plague and War, which were mentioned in the Act 
of Parliament, and which tlie Wodſetter was lyable to, and had no Relief ; 
from the Granter of the Wodſet, and therefore found him lyable to Comp, 
r | not from the Date of the Wodſet, but ſrom the Date of the offer of Cau- 
Gem. ' © Thera- 
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Thexraſtee It was alledged, That the Wodſetter behoved to be lyable, 
nd gt the leaſt from the date of a Minut of Agreement betwixt the Purſuer and 
= 4 * Defender, whereby the Wodletter, did reſtrict his Wodſet Money, for 
irc Merks, which the Granter of the Wodſet obliged himſelf to pay at 
artinmaſs thereafter, and which 1100 Merks the Wodſetter was obliged 
0 Accept, and Renunce the Wodſet, at the leaſt he ought to Compt 


for the Annualrent of 400 Merks, or a Proportion of the Mails and Duties 


the r IooMerks yet ſtanding upon the Wodſet. The Lords found, That 
the Reſtriction did not alter the Nature of Wodſet, therefore found him 
only lyable to Compt, from the date of the offer of Caution, and decla- 
red, That from that time he was only to have Allowance of the Annual- 
rent of the 1100 Merks to which the Wodſet was Reſtricted, and to 


Compt forthe Supegplus Duty. 


of the Wodſet Lands effeiring to the 400 Merks, being compared with , 


Of the Matter in the Deciſions of the Lords obſer'd by 


Preſident Falconer ; Containing not only the De- 
termination of the Lords in the Caſe, but alfo the Po- 
 fitions in Law made uſe of in the Pleading which may 


ſerve for an Alphabetical Compend, D. flands for De- 


ciſion, and P. for Page. 


A. 


XcCtereſcendi jus D. Ixxxii. p. 56. 
ACTION OF DAMAGE, 
Actionef Danmage. D. Ixxix. p, 54. 


ACTION OF FURTHCOMING, 

Adttion of Furtbceming vide Arteſtment, walken- 
ing of furthcomings within the ten years interrupts Pre- 
ſcription. D. xcv. p. 65, Actions of furthcoming raiſed 
before the Act Parl. 1669. muſt be wakened in ten years 
after the Act; and if raiſed ſince that Act, within ten 
years after commencing the firſt Action, 15d. After the 
firſt wakening the Action of furthcoming, muſt be waken- 
ed every five years, to be compted from the date of the 
firſt wakening, Ibid. 


ADJUDICATION. 

An Adjudger cannot remove Tenents to the prejudice 
of Co-adjudgers, except he find Caution for the Duties. 
D. v. p. 2. when there is no Probation of the Rental, or 
Lands allocat to an Adjudger, he ought nor to adjudge 
for a fifth part more, D. vi. p. 3. If in that caſe, he do 
adjudge for a fifth part more, there is no Accumulation 
not Annualrent upon Annualrent allowed him . 16:4. 


A Citation upon a Summons of Adjudication, is equiva- 


lent to a Compriſing and Charge againſt the Superior; 
and the Decreet following upon that Citation, is vrefe- 
rable to an lnfeftment of Annualrent, conſtitute after 
Citation, but before the Decreert of Adjudication. D. zix. 
p. Io. a Citation upon an Adjudication, has the forqe of a 
Compriſing, in competition with voluntar Rights, but 
not in Competition with legal Diligences, ſuch as Arteſt- 


ments, D. Ixxvii. p.52 A Creditor, when an Infeftment 
ol Annualzent is conſtitute in fayours of his Debitor, 


: 1doe a fifth part of it more than his Credit, as if 
—— were Lands: It being found, that the Act of 


patliament extends to Annualtents, as well as to Lan 


| an Adjudication for Security never expires. 


— 


D.' x1. p. 22. Topicks of pleading, why a fifth part of 
Annuairents ſhould not be adjudg c 1 An Adjudi- 
cation may be led upen a Wife's Contra of Marriage 
for payment, not only of bygone Annuities; but in time 


coming, the Terms of payment being firſt come- D. 


Izxv. p. 50. All Adjudications are not for liquid Sums. 
Ibid. Some Adjudications ate founded on Obligations 
ad faciendum, and for Security. ibi, The legal of 
An 
Adjudger has right to the Mails and Duties fromthe date 
of the Decreetol Adjudication, but not from the date of 
the Citation. D. Ixxvii. p. 52. Adjudications general 
of the whole Eſtate, can only be deduced for principal 
Annualrents and Penalties, and not for a fifth part more, 
which is only competent in Adjudications, particular 
of a certain parcel of the Eſtate effering to the Sum. 
D. Ixxxiv. p. 58. All Adjudications led fince the 24 of 
February 1684. contrary hereto ate declared by Act Sede- 
runttobe Null, and the Adjadications led before j that 


lime are teſtricted to principal Annualtents and Penal- 


( 


ty. Adjudications of rhe principals Eſtate, at the in- 
ſtance of Cautioners diſtreſſed, ate allowed, albeit the 
Debt be not payed. D. cii. p. 72+ Such Adjudications 
ate like Bonds of Relief, they only rake effect for ſuch 
Sums as the cautioner pays, and that from the time of 


the payment. ibid. vid. D. XXX. Pp. 15. 


ALIENATION. 
The Clauſe de nen alienande, how far ſuſtained in 
Rights to precious Moveables. D. liv. p. 34+ 


In an action of Aliment againſta Liferenter, at the 
inſtance of an appatent Heir, the Eſtate is to be con- 
ſidered as it was at the Defenders Husbatids 'death, when 
her Liferent began; ſo thavifthe Eſtate was nov then cx» 


hauſted by Lifexenis or Debts, no Aliment will be due. 
| ER p. uns 


| 71 FVI. 


K. 


D. xx. p. i Though a Liferenter ſhouldby Paction quite 


part of herJointure to herHusband or Creditors; yet ſhe 


will be liable in an Aliment tothe Heir, D. cvi, p. 74. 
An offet to Aliment the Heir, is not ſufficient to ehed 
this action of Aliment. i id. The Heir being an Iufan t, 


the Mother will be preferred io the Grand- mother in Ali- 


menting him. 1%. No Aliment can be craved to the 
Heir for years and time preceeding the intenting of this 


action of Aliment. Ibid. | 
ANNUALRENTS | 


1 


Annualrents, Ibid. gow Annualrents are to be adjudg- 


ed. Ibid. Of che Annualrent of Minors Moneys. D. 


KCl, p. 63 | 
| ANNOUTT l ES. 

A wife beinginfeftinan Annuity out of a Tenement 
of Land, the Husbands Heir is liable to make it habitable, 
and if it become ruinous, will be perſonally liable for that 
Anauity till it be re · built. D. xvi p. 7. 


ARRESTM ENT. 

A Tocher payable to the Husband, which was to be 
eiked to an other Sum of bis own, to be imployed 
for the Wifes Liferent, being arreſted. The Lotds ſnſtain 
action of furthcoming, the Creditors finding Caution 
for the Wiſes Liferent of both Sums. D. xvi. p. 8. An 
Arreſtment and furthcoming, do not make Sums con- 
tained in Appriſing, moveable. D. xliii. p. 23. The 
Act of Parl: 1669. anent Preſcriptions of Arreſtments, 

extends to theſe Arreſtments which ate laid on in the 
Debitors own hands, aud generally to all Arreſtments, 
D. c. p. 70. By an Arreſtment in the Debitors own hands, 
his whole goods ate foHypothecated, that they cannot be 
diſponed. bia. 
ASSIGNATION. 
Afſignations conditional by a Father to Chiidren, how 
far binding upon the Children. D. Iii. p. 30. Aſſigua- 
tionsto Moveables made on Death-bed, when valid. D. 
Iix. p. 39. They, being intimat, ſufficiently denude the 
Granter, without neceſſity of Confirmation. 16:4. 


A S8 81 S E. | 
Aſſiſe being diſcloſed, may be by the Juſtices ordain- 
ed to be reincloſed till they give an Appoſit Verdict by 
Fyleing or cleanſing. D. xxxvi. p. 20. 


ATT ESF E R. 


kon. 


The competent Avail of Lands, is interpreted to be 


what is not under the Retour Duty. DIXxxVIii. p. 62. 
11 4: B. 
nn 
. Marriage . Pp. _ p. 56. | 
BANK RUT TI. 


: abe. De xvid. p. 9. A Resſon ef Reduction 
on the AG ol Patlament 1621. Ihat the Hiſpener was 


Annualrents, D xl. p. 22. A parallel betwixt Lands and 


 Attefter of a Cautioner in a Suſpenſion, vid. Suſpen- 


Bankrupt, and n 
ankrupt, and at the Horn, is not ſufficient, e tke 
Horning be at the inſtance of the Purſuer, the Re 


- Debitor Merchaadiſeing all the time. lfd. A Merchan 


tho' at the Horn, vill not be reputed Bankrupt. if aftert 
granting the Right quatrelled, he uſed Trading. Ilid 
A Diſpoſition omnium bonorum, by a Debitor to one of his 
Creditors does not prejudge others, who will come in 
part paſſu, albeit no Diligence be done by others; A nd 
the ſpeciality is, That Diligence was not done eirher by 
Purſner or Defender. D xcyiii. p A8. Diſpoſtion oniniam 
bonorum to one Creditor, makes the difponer nottour 
Baukrupt quo ad the reſt. hid. 


BARON. 

How far the Acts of Barons- Courts are regarded by 
the Lords. D. Ixxii. p 48. The A of a Baron's Court, 
allowing the Seaſing of Corns abſtracted, or Horſe, ad- 
muted uo ad the Corns, but the Horſe or price ordained 
to be reſtored. Ibid. | 


„er. 
A Donator of Baſtardy is only liable Secundum vires hae. 
ditatis. D. ciii, p. 72. 5 
I, 


The alledgiance of Battery Pendente Lite is btought in 
Summarly by way of Complaint, D xlv. p. 25 In 


Actions wherein Battery has inferveen'd, the beatter 


loſes the hail Plea, albeit he has ſundry Interlocutors in 
his favours; ſeing the whole cauſe has not come to a 
periode by Sentence. Id. In ſuch cafes, when Com- 
penſation is propened by way of Defence or Reply, 
the whole ground of Debt periſhes, fo as Action is not 
reſet ved therefore, Ii. 


BISHOPS; 


Converſion of Victual payable to a Biſhop into Money- 
rent, is a Contravention ofthe Act of Parliament 1585, 


and the Tack or other Write containing that Converſion, 


reduceable D.1xi. p. 41. Teind-dutics and Stipends due 

to Biſhops. cr.other Titulars, not being of the inferior 

Clergy, preſctive not within five years: And the act 
of Parliament 1669, anent Preſcriptions, belonges not 

to Biſhops Stipends, D. Ixii. p. 41. The power ol 

Biſhops over their Temporality, D. lxxxviil. p 60. 

Biſhops cannot Tax their Vaird-holdings to the prejudice 

of their Succeſſors, bid, p. 61. 


BONA FID ES. 
_ Money bins fide uplifted, is reſtored without Inte- 
reſt, even though it be Money belonging to a Minor. 
D. xcii. p. 62, | 


A Moveable Bond of Corroboration, does not alter 


the nature ofthe Original heretable Bond. P. xliii. pz 


24. Bond granted by an Heireſs Minor, with conſent 
of het Husband. D. lvi, p. 33. Ronds.of Proviſion by 


a: Fa- 


3 2 


erregen 


Bunn »y mm s 
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a Father to his Children, wich Coaditions, or Subſtitu- 
tions: how far obligatory upon the Children, D. liip. 
39. A Bond granted to one ſecluding his Aſſigneys, 
is nevertheleſs for Onerous & neceſſaryCauſes aſſignable, 
in which Caſe, Clauſes of that nature are not Obligatory, 
D. Iv. p 35. A moveable Bond, tho eiked to the Re- 
verſion of a wadſet, but not Regiſtrated, belongs to the 
Executor, D. Iv. p. 36. There are three ſorts of Here - 
table Bonds. Firſt. of Old, by Deſtination, for payment 
of Angualcent, mw by ſecluding Executors. Second, 
Obligement to pay at a. certain Ferm, othetways to In- 
fett. Third, Containing an Obligment to 1nfeft im- 
mediatly. Sums contained in this laſt ſort, are not 
moveable, through the Creditors dieing before the firſt 
Term of payment of Annualrent, as they would be if 
contained in any ofthe other two, D. Ixxiii. p. 49. 
| 1:54 4365 Us. G. A. | 

When Magiſtrats of a Burgh make a Bargain in Rela- 
tion to the Towns Affairs. the Burgh will not be allowed 
aſterward to quarrel the Deed as done to the prejudice of 
the Community, whoareMinors;but they will be reſerved 


perſonal Action againſt theſe Magſtrats who made the 


Tranſaction, D, civ. p. 73. 
C. 


ü CAPTION. | 
Caption, vid. D. iv, p. 2. What Deeds a Man may grant 
while under Caption. bid. . | 


C 484. 
Cauſa data & non ſicuta, D KCvi. p. 66. 


Ark. #74 0 NN... 
When an Adjudger is bound to find Caution for the 
Mails and Duties, D. v. p. 2. vid. D. Ixxxix. p· 6 
Cautioner in a Suſpenſion. vid. Suſpenſion. 
CHAMBERLAIN 
Chamberlain, his Sallary, D. xxxix. p. A. 


8 GHAATER. | 
he Clauſe cum brueri in a Charter, is only exegetick, 
the nature of the ſeu implying the ſame, tho not expreſt, 
D Xvi. p. 6. | 
CLAUSE, | 
Clauiſ: of Conqueſt in Contracts of Martiage. vid. 


Contracts of Marriage. 


„ Irre 
It ĩs by conſtant cuſto-n eſtabliſhed, That the Clerk 
of the Bills grants Sub-Commiſſions, tho he has no 


power to Delegate, P. Ixxxi. p. 54. 
COMMISSION. 


Commiſion, vid. Deiegatins. . 


| COMPENSATION. | 
when Compenſation is proponed, and the proponent 
i found guilty of Battery pendent: lite, the whole ground: 


ol Debt periſherh, ſo as Action. is not reſerved therefore, 


. IT N D E Mo 
D. xlv. p. 25. Intromiſſion not liquidated by Sen- 
tence before Aſſignation, will not compenſe to the 


46. , 


prejudice of an Aſſigney. D i 


Summar complaint, vid. Seſſion, vid. D. xlv. p. 25 
D. vit | 
; COMPRISING. 

A Compriſing is Null if the Execution of the Letters 
bear not the delivery of a Schedule to the Debitor, D. 


iii. p. 2. This Nallity proponable though the Com- 


priſing be expired. 16s. 

For Comprifiogs acquired ro the behoof of an apparent 
Heir, vid Apparent . Compriſings are not drawn 
back to the Inhibition raiſed upon the ground thereof, 
when a preferabl real Right intetveens, D. xlviii. p. 27. 
A Compriſer raiſing a purſuit againſt Tenenis for paying 
in time coming a greater duty than before is comptable 
for the ſaid greater duty, which he might have uplifted, 
D. vi. p. 35 A Competition betwixit a Compriſing and a 
voluntar Right. D. viii. p. 33. Anent extinguiſhing acom- 


priſing byIntromiſſion, D. Ixviii. p.45. A Compriſing upon 


th eground of an Inhibition is not a Diligence which can 


be aſcribed to the Inhibition, ſo as to interruptPreſcription 


thereof, D. xxxii. p. 17, Aſecond Compriſer will not come 
in pari paſſu with the firſt, till the Expenſes of the firſt Com- 
priſers Infeftment be payed. D. I p. 2 8. The Act of Parlia- 
ment anent Expenſes to be payed to the firſt effectual Ad- 


judger comprehends only ordinar neceſſary Expenſes. lid. 


When there ate many Compriſings after Expiration of 
the Legal, each ofthem muſt Expede Infeftment upon 


their own Compriſing. lid. A Compriſing led by 2 


Wife, whoisa conjunct Fiar, and by her ſecond Huſ- 
band will acereaſs to the Bairas of the firſt Marriage, 
conform to the Deſtination of the Bond, though their 
Name be not in the Compriſing, neither is the Com- 
prifing void on that head, D. Ixxxii. p. 46. A Com- 
Priſing falls under Hereditas paterna, tho the Father be not 
Infeft, D. Ixvi. p. 44. A Compriſing againſt a Minor, 


as ſerved Heit to his Predeceſſor, will become of the 


nature of an Adjrdication cognitionis cauſa, when the 

Minor ex capite mincritatia is reponed and regunces, D 

Lzxxvii. p. Co, Y. NN 
CONDITIONS. 


How Qualities and Conditions are to be adjected to 


Conſents, D. cxi. p. 78. 
CONFIRMATION. 


Confirmation by a SubjeQ-Superior of a Sub-feg- 


granted by his Vaſſal to a third party, hinders the Forfaul- 


rare of this Sub feu, is caſe the ſaid Vaſlal who is mediat 


Superior, be declared Traitor, D. xxxiv. p. 19. Con- 


firmation ot a baſe Infeftment, aftet the Lands are Re- 


cog noſced through a concourſe of other bale Inſeftmens 


extending to che major part, does ſecure the Infefiment 


confirmed, D. liii p. 30. 


CONJTUNCT-FIAR 


conjuntt Fiar cannot cut Woods for ſelling, tho he- 
A Wife being, 


may for neceſlat alc, D. Ixiv. P, 42+ 


#:%. 2 con- 


Fin @ .,0 4; WY. 
eonfundt Fiar, has ju exigendi, and may comprife in 
her own Name for the Bairns, DP. Ixxxii. p- $64 


CONQUEST. 


Neu Rights acquized during the Marriage, to Land, 


which the Purchaſer had ſome Right to before the Mar-, 
riage by expired Apprilings or irtedeewable Diſpoſition 
is not repute Conqueſt ; ſo that ſuch Rights tho' prefer- 
able, accreaſs tothe former, and are but rhe compleat- 
ing of a conqueſt begun before the Martiage,D.xlvii.p. 26. 
vid. D. Ixiv. p. 41. What is Conqueſt by a Father, is 
repiite bereditas paterna, with reſpect to his Heir, P. Ixvi 


F- 44. 


CONSENT. 
Ones Conſent to a Diſpoſition of Tailzied Lands (the 
price whereof was to pay certain Debts) being imple 
without any Quality, makes the Conſenter functus, 10 
as he cannot ex intervallo recal the Conſent, or adject 
thereto a Quality, and this price is affectable a quolibet 


criditore, B. cxip.78, If one conſent to a Diſpoſition 


on Condition, the price be applyed towards payment 
of certain Debts, this Quality muſt be either expreſt in 
the Conſent, or the price incontinently applyed to that 
uſe, Id. c 


CONTINUATION OF SUMMONS. 
Continuation of Summons, vid. Summons. : 


CONTRACT OF MARAIAGE, 

Contracts of Marriage are maxime, bone fides. D. xvi. p. 
3. D. xxx. p. 15. A Minor with Conſent of Curators, 
may by Contract of Marriage provide a Husband with a 
competent Liferent, D. liv. p. 31» 32, 33- The 
Lords are Judges of this Competency, Ibid. Children 
cannot upon aClauſe of Conqueſt in their deceaſt Mo- 
thers Contract of Marriage p 
time for implement, D. xciv. p.54. Notwithſtanding ſuch 
Obligement, the Conqueſt may be affected with the 
3 Debts, and may bg by him imployed rational - 
Y» Ib:d. 4 ; 


CONTRADICTOR. | 

Regularly one is not admitted as a Legitimus Contra- 
dior, except the party contradited be uta exceptione rei 
jadicatæ, D. cix. p. 76.A caſe where one is admitted to 
contradict, and yet the other party is not tuta except ione 
rei Judicats, Ibid. : 


c RE DIT OR. | 

Creditor, D. xxx. p. 16. The clauſe in the A of 
Parliament 1661, Impowering the Lords to reſtrict the 
Creditor, & c. is a perpetual Law, O. Izxxiv. p. 538. 
vid. D. IxxXVii. p. 60 3 
A perſonal Creditor, tho he has done no Diligence, 
may, againſt anothet in the Courſe of Diligence ptopone 
payment of the Debt ꝑurſued for, the ſame being in- 
Rantl y verified. D. cix. p. 96. It is competent to a 


— Creditor to ſtop the Conſlitution of any Debt Politation now when the write is no more in the Depoſ · 


ue their Father in his Life- 


| FT =D E221 
that may affect the hereditas jacens which is the ſubje& of 
payment, 14:d. It ſeems a perſonal Creditor has not the 
priviledge, if the Hebitor be alive, cho abſent, 1634. 


: CURATOR. 
Curators, vid. Minor, vid. Tutor, 


D. 
DAMNAGE 


DAmnage, vid. Action of Damnage, vid. O. E. p. 4. 
Fale D. * CV. N 

Deeds on Death · bed in diſpeſing of the Moveables are 
not ſuſtained js quantum prejudicial to the Heirs Relief 
of Moveable Debts, D. liv. p. 34, of the Ratification 
of ſuch Deeds, 1bid. An Aſſignation of Moyeables on 
Death-bed, is valid when the Cedent bath neither Wife 
nor Children who might quarrel the ſame ay done to 
her prejudice, D. lix. p. 35. 


|  DEBITOR? 
Dabitor non preſumitur donare, D. cvii, p, 75. 


-— FHF I Wo 

| e ing conſtitute againſt one as Don | 
the Debitors Baſtardy, the —— afterward — 
A Gift of the DebitorsEſcheat, will not be allowed to make 
uſe thereof by way of Defence, or Reaſon of Suſpenſion, 
to the prejudice of the Charger, but muſt compr for the 
Defuncts goods, and will be allowed Retention for 
priviledged Debts, and the Expenſe of both the Gifts. 
D, ciii, p. 72. 9 


DELEGATVS. 


* regulariter non poteſt delegare, except in cer- 
tain caſes there be a cuſtom to the contrary, D, Ixxxi. 
P,5S. It is by conſtant cuſtom eſtabliſhed, That the 
Clerks of the Bills grants Sub-Commiſſions, tho' he 
has no power to delegat, Ibid. One having for onerous 
Cauſes a Deput Commiſſion dureing Life, cannot be 
prej urged by a —_— — of the Principal, bur 
will be allowed to brook the Office dutei princi. 
— INE ng the princi 


DELIVER Y, 


Delivery of Writes, D, xxvi. p, 14: A write be; 
in the Granters hand, is — 2 uot to be ——. 
D, cviii. p, 76. A judiciall Ratification upon Oath, 
written upon ſuch Write, does not efied the fame Pre- 
ſumption, Ibid Delivering Bonds without Aſſignatior 
is not a habile way ofconveyance, D, xcix, p, 69, o 


„ DEPOSITATION. 
Depoſitation of a Write, and theConditions of the De- 


tar 
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tars hands, can only be proven Seripto vel Furanoitsy 
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of the Contradictors, D, cxii, Þ, 79; 
DEFREDATION, 

' Depredation, D, xxiv, p, 13» 
DISPOSITION, 


Diſpoſition omn'itum bonorum made retenta poſſeion? 


is ſimulat and reduceable by Creditors, fo as to make 


them come in pari paſſu according to diligence D, 
xvii, p, 9: Diipoſition, m bonorum to one Creditor, 
makes the Diſponer nottour Bankrupt quo aa the reſt, 
no Diligence being done byany of the Creditors, D, 
Xxcviii, p. 68+. Inttomiſſion by vertue of a Diſpoſi- 
tion purgeth Vitiofity, 1:4, A Diſpoſition bearing 
both in the Procuratory of Reſignation and Precept, 


of Scaſin this Clauſe; Tat the' ricerver should be oblig- 
ed to p4Xy all the Dyſporiers D bt; contracted, and to be 
coa:raFed, does import no more thar. à pettonal 


Obligement upon the receiver to pay the Debts, but 


does not affect the Lands diſpon'd; it had been o- 


therways if the Clauſe had been expreſt thus, Mith 
the burden of the Diſponers Debts, O, ci p, 71, A Dif- 


poſition granted before Denuuciation of the- Appriſing f 
tho' confirmed after the Charge given to the Superior, 


is preferred to the ſaĩd Appriling; D, lvili. p, 38. 
po VE CA:. 


One * 5 nd not to haye right to build a Dove - 
| decerned to caſt it down, but ou 


cat, m l K * 
to be Ordained to turn it tò any other uſe, D, xxix, 


15. 
b E, 


ES CH E A r. #89. Horning _ 


His Clauſe in the Gift of Eſcheat, All that's due the 
time of the Horning, or that the Rehelishould acquire at 

any time thereafter, is only ſtyle, and is ineffectual 
beyond wnat's due to the Rebel the time of the Gift, 
and year and day thereafter, what is beyond that muſt 
be compals'd by aſecond Gift, D, Ixxvi. p, 51, D. 
cxiii, p, 79> The price of Lands falls under ſingle 
Eſcheat, Ibid. A Donator to Liferent Eſcheat, ac- 
cepting part of the Price of the Rebels Lands fold by 
him, excludes him from getting the Liferent, or 
any ſhire ofthe remaining part of the price, Ibid, 


E XXCUTOR CREDITOR. 


An Executor Creditor confirming a Debt before the 


Giſt of the common HDebitors Eſcheat, is preferable to 
the Donator, D, xcix, p- 69. a 


EVICTIO N. 

Eviction, vid Waraudice. Nulities of a Write 
which may occaſion an Eviction, will not be allowed 
to be objected, by the party to whom the ſaid write is 
Kanted, againſt the Granter, ſo long as there is no 


U-»!!! ĩð2v OO 
Eviction or Diſtreſs at the inſtance of a third party, N 
civ. p. 73. 2 * 4 47 7 7 - 


"EXCEPTIONS. 


Exceptions exclufive of the putſuers Title, are © 


competent to the Þebitor of a Rebel who is ca led in 
the Declarator, D. Ixxvi. p, 1 1. 6 


B £856 UHL ON: 
Execution for one diet of a Summons of Reduction 


ex capite minoritatis interrupts Preſcripiion, D. xi p. 5, 
All pecial Executions of Meſlengers ought t be per- 


ſonally, ot at the parties dæelling Houſe, D. IxxVii p,. 


52. Execution at the parties Shop, by delivering a Co- 
py to his Wife is wor fiKcient [umelsitie Purtyer offer 
to prove, that the Shop was a part of the-di#clling 
Houſe, Ibid, vid D, lxxx, p. 54. 


EN ECU T ORS 


Executors may pay priviledged 01 preferable Debts, 


without neceſſity of a Senteuce, D, xli, p. 22. An 
Executor Creditor confirming a Debt before obtaining 


the Gift of the Common Pebitor's Eitheat is ptefe table 
to the Donatar, D. xcix p. 69. 


EXHIBITION 


Exibition ad deliberandam, is competent to an ap- 


parent Heir of Proviſion, as well as to an appaten t 


Heir of Line, N. Ixxxvi. p. 29. 
Sagen D DER 


. 


He uſer of falſe Writs, tho' in an Improbation ſub- 


Tiubſenbisg to abide by them, not bein acce ſſory 


to the Fergery, is not recommended to the Juſtices 


as art and part, PD, xlix. p. 27, 


FATHER), 
His power in burdening his Chifdren's Proviſions 
with Conditions Rational, or Subſtitutions, D. lii. p. 
30. By the Reman Law, the Father is bound to Tocher 
the Vanghter, DO, cvii. p, 75 Otherwiſe by the Law 
of Scoiland, Ibid. When a Father Tochers his Daughter 


ſuitably, though the Contract or Bond of Froviſion 
bear not in Satisfaction, Cc. Yet this will be preſum- 
ed, ſo as to comprehend an adveptitious Legacy in- 


trometted with by the Father, icivg Detitor nen pre- 
ſumitur donare, Ibid, 


A 


T he Son being infeft in his Fathers Eſtete before his 
Death, is after his Fathers deceaſe conſidercy as Fiar 


of the Lands, and not as apparent Heir, D, ci pl. 
N F O 
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IN DX. 


FORFEITURE. 

One who held Lands of a Snbject. and had Sub · feu · 
ed them to a thicd Party, being Forfeited, this feu not 
beingconfirmed by the Traitor's Superior, belongs to 
the King and his Donator, D, xxxiv. p. 19. A For- 
fci;ure in abſence before the Lords of Juſticiary muſt be 
declared before the Donator can raiſe Action of Maills 
and Duties, c. D. lvi. p. 36. Not ſo if the For- 
leiture be i n abſence before the Parliament, Ibid. 


FUNERAL CHARGES. 
The Husbands Heir muſt pay the Funeral Charges of 
be Relict dying Widow, when {he wants Meant to de 


ther ſelf, D. 1. P · 3. 


FURTHCOMINGS. 
Furthcomings, vid. Actions 


G. 
G I. F ; © 


Wält things may not be diſpoſed of gratuitouſly, D. 


liv. p. 31. 
Giftt of Eſcheat, vid. Eſch eat. 


H. 


HEIR APPARENT. 
A Compry ſing of the Grand-Fathers Eſtate, acquired- 
+ by the Mothers Means, (and whereof the Father 
had the Liferent, ) inthe Perſon of a Truſtee, to the be- 
Hoof of the- apparent Heir, is redeemable from the 
Grand-Child, in ſo far as concerns his Intereſt, after 
allowing the Sums wherewirh the Compryſing was pur - 
chaſed, and other Articles in favours of third perſons, 
expreſſed in the Truſtees Back-Bond, D. xx. p. 10. 
The Fathers Eſtate being compryſed by the Creditors of 
the Son and apparent Heir, makes the ſaid Son lyable to 
the Fathers Creditory, tho the Compryſing be not to the 
Sons behoof, and ihãt in ſo far as the Sons Debt extends 
to, atleaſt the apparent Heir ought to purge theſe Com- 
ryſings, that the Fathers Creditors may have Acceſs to 
the Fathers Eſtate ſo carryed away, D. xxiii. p. 12. 
vid. Paſſive Titles, and vid. Redemption, Maills of 
Lands due after one's Deceaſe are not in hæreditate jacente, 
but are i» boni of the appatent Heir, D, Ixviii. p. 45. 
vid, Aliment, Minor non tenetur placitare is proponable 
only by the Heir ſerved, and not apparent, B. Ixvi. p.44. 
An apparent Heir of Proviſion may purſue Exhibition 2d 
deliberendum, as well as an apparent Heir of Liue, D. 
Ixxxvi. p. 59. Heirs of Proviſion are lyable to relieve. 
zheir Fathers Cautioners in their Mothers Contract of 
Marriage, but the Cautione: muſtfirſt diſcuſs the Heir 
ef Line, for which, and for his Relief, a competent 
tune wilt be allowed him ex offcis Fudiew, juperceding 
Extract of the Decreet againſt the Cautionet, B. Ixxxix. 
2+ 61. The Credisoss of the Heir af Etoviſion aue. in no 


TD INDEYX, 
hetter Caſe than himſeiſ. b. A Son being infeft in 
his Fathers Eſtate before his Fathers Death, is after his 
Deceaſe conſidered as Fier of the Lands, and net as a 
parent Heir, L. ci. p. 71. Heir of Tailzie how far 
lyable to warrand his Predeceſſors Deeds, D, lyii, p. 
36. Heir Ae .Di · ef ama. O. K 


HERE TABLE GOODS. , A 
350 


Heretable Goods, D. xliil. p. 24.4 
4 


HER ETAGE. 
What is conqueſt by the Father is repute hereditas pa- 
terna with reſpcct to bis Heir, D. Ixvi. p. 44. 


HOMOLOGATION. 
Howologation, D. Ixxxviii. p. Gr. 


HORNIN G. 

A charge of Horning at the inſtance of a Condemned 
Perſon is null, D. xxxvii. p. 21. A Charge of Hor. 
ning makes a Bond ſecluding Executors maveable, D. 
Ivi. p. 35. Executions of Letters of Horuing muſt bear 
the particular Deſignation of the Dwelling-Houſe, B. 
Ixxx. p. 55. Such Executions ſuſtained, albeit the 


Dwelling-Houſe is not deſigned, if the Debitors stile 


and dwelling place be proven to be all one, it bein 
preſumed that he was charged thereat, ibid. Tho' a 
Charge againſt a Superior upon a Compryſi ng be equi- 


voalent to an Infefiment in Competition of Diligence be. 


twixt Compryſers, yet not ſo in Competition with a 
voluntar Right, D. Iviii. g. 38. 


HUS B AN P. 


Husband, D: 1: pe 1. D: xvi: p: 3. Th ju m 


riti being by Contract of 2 renunc'd in favour of 


the Wife, who had got power to diſpofe of the ſuperplus 
Goods as ſhe thonght fit, does tecur to the Husband, the 
wife not having diſpos d of the Goods before the Marti- 
age, nor exerc d the Faculty after the ſame, ibs. If the 
Reſervation had been fimply in favour of the Wifes 
Children by a former Marriage, the Renunciation of 


the jus mariti would have been ſuſtained, ibid. The jus 
mariti is a ſubſidiary paſſive Title after the Wifes Deceale, 


after diſcuſſing her Executory and Heretzge, D: liv: p- 
33 vid: D. Ixive p. 42, 8 : 


HYPOTHEC.ATION. 
Hypothecation, D: ce p- 58. 


1. 


IMPROBATION. 
Jxdiret Articles of Improbation in a ſpecial Caſe ſuſtai⸗ 
ned, notwithſtanding the direct were extant, Ds: 
xlix.p: 2). Writs concerning Lands in Ireland allowed to 
beimproven in Scotland, as being locus coniractus, ibid. 


INFEFT MEN. 
A Charge of Horning againſt a Superior npona Com- 
Piyſing, is equiyalent to an Infeſiment in Competition : 
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Rights, D. Iviii. p. 38. 1nfeftments baſe, vid. Recog- 
nition, Infeſtments of Reſignation ſecure not againſt Re- 
cognition, D. lix. Ix. p. 40. 


INHIBITION. 


In Reductions ex capite Inhibitienss againſt real Rights, 


the Inhibition is purgeable upon payment of the princi- 
pal, Cc. in the Bond, without reſpe& io the accumulat 
Annualrents, c. contaired in a Compryſing led there · 
upon, D. xlviii. p. 27. Compryſings ate not drawn 
back to the Inhibition raiſed upon the grounds thereof, 
when a real Right preferable to the Compryſing inter- 
veens, ibid. In which Caſe the Inhibition is purgeablc, 
tho the Compryſing led on the ground thereof be expi- 


red, ibid. When an Inhibition commences in order to 


preſcription, D. xxxii. p. 17. The price of Lands is 
not affectable by Inhibition or Interdiction, nd more 
as other Moveables, D. cxi. p. 78. Preſctiption of 
the 22 of Debt may be interrupted and yet the 
Inhibition raiſed thereon may faill, D. Ixxviii. 
E. $3» 


INTERRUPTION: 

A Summondsof Reduction ex capite minoritath & læ- 
fions execute tho? but for one Dyet intra annos utiles is ſuf- 
ficient to intterrupt preſcription ; ſo that albeit the anni 
utiles be paſt, the benefit of Reſtitution by way of Reduc- 
tion may be competent, D. xi. p. 5. vid. D. xcv. p. 


65. A purſuit for paying, in time coming, a greater 


Duty than before, interrupts tacit Relocation, after ex- 
piring of a tack, D. lvi. p. 35. Interruptions are ſu- 
ſtai ned in Caſes where a Decreet could not follow, D. 
Isxviii. p. 53. Execution of a Summonds uſed for In- 
terruption, muſt be either perſonally, or at the dwelling 
Houſe, ibid. An Edictal Citation is not ſufficient, ibid. 
An Exhibition of the ground of Debt interrupts not pre- 


ſcription of Inhibition raiſed thereon, ibid. The pre- 


ſcription ofthe ground of Debt may be interrupted, and 


yet the Inhibition raiſed thereon may faill, and in ſo 


far the maxime acceſſorium ſequitur ſuum principale fallit, 
ibid. Warnings proven by Witneſſes are not ſuſtained 
as grounds of Interruption, bid. KC V- 


JUDGMENT POSSESSORY. 


Judgment poſſeſſory is only competent in Competi- 


tion betwixt two rights of property, and is not compe- 
tent againſt a right of Annualrent, being of another 
nature, compatible with a right of property, D. xliv. 


p. 24. 


JURISDICTION. 
The Sheriff notbeing Judge competent in extraordi- 
Bar removings, his jutiſdiction cannot be prorogat by 
the Defenders Compearance, D. xiii. p. 6. 


JUSTICIARY. 
Juſticiary is Sovereign Court, ſo as their As aad De- 


zrects cannot be cognoſced by apy other ordinary Jydis - 


at@ryy D. c. p. 62. 


of legal Diligence; but not in Competition of voluntar 


INDEX 


* 
Concerning 4 Wenn of Alk Lands D. Ii. 
p. 28. Ky 
LAW. 


JNfiances and Examples in Law are not in force, but 
when eſtabliſhed in foro contradictoris, D. Ixxiv. p. 
49. Laws are to ba interpteted cum eſſectu, D. Ixvii. p. 
44+ D. Ixiii. p. 42, 5 | 
ee ANN: 
| "LITIGIOUS. 
A Citation before Aſſignation renders the Matter Li- 


tigious, D. Ixviii. p. 46. 


LYBELLING of SUM MONDS. 
Lybelling of Summonds, D. lxiz. p. 46- 


M.. 


„„ K.£4 


A Grand-Fathers Debt being by Compayſing ſtated a- 


gainſt the Grand Child, the intermediat Maills, 
which were in bonzs of the Father, will be aſctibed to- 
wards paying the Compryſer, as being duriar ſors, and 
not in payment of the Fathers Debt, D. lxviii. p. 43. 


2 NM 1 N O R. | 
Minor, D. xi. p 5. A Minor, with Conſent of 
Curators, may provide a Husband, D. liv. p. 33+ Mi- 


nor and Curators are allowed to ttanſact, in relation to 
a Contingent Event, ſuch as Courteſy, ib d. Minor nen 
tenetur pladit are, c. is not admitted againſt Actions 


of Recourſe or Relief. D. li. p. 29. It is only proponeable 
by an Heis ſerv'd, and not in appearance, D. Ixvi. p, 44» 
The Confeſſion of a Minor is probative againſt himſelf» 
and not reduceable ex capite minoritatis & laſionis, D. 
Ixv. p. 43. Minors may be reponed againſt the Omiſ- 


ſion oſ a legal Defence, but as to judicial proceedings, 
tney ate in the ſame Caſe as Majors, D. 1xxxv. p. 59. 


A Minor is not te poned againſt the Omiſſion of his Cu- 
rator, in not proteſting for Reprobatour in due time, 
ibid. The Creditors of a Minor may putlue the Curators 
for Omiſſion, P. Ixxxvii. p. 39. And may propone 
againſt a Curator Compenſation upon theſe Omiſlions, 


sbid. p. 69. This priviledge of making a Tutor lyable 


for Omiſſions, is peiſonal to a pupil and his aſſigneys, 


bid. Sums not bearing Annualrent, belonging to a pu- 
pil or minor, being hona fide uplifted, are not reſtotred 


with Annualrent, but ympliciter, D. xci. p. 63. vid. 


M OV E. A N TL. E 


An Arreſiment and Furthcoming do not make Sumg- 
contained in an Appryſing moveable, D.xlii. p. 24. K 


Moveable Bond of Cortoboration does not alter the Nas 


iure oſthe Original Herctable Bond, %%% A Moveable 
| Sun. 
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ST O-A 3. 
Sumtailzied under Irritancies that may take eſſect, D. 
Ivii. p. 37. A Jewel, or other precious Moveable, left 
to the Family, with the Quality, That it ſhall not be a- 
lienated, cannot be diſpoſed of gratuitouſly, D. lix. p. 
34. An ordinary Moveable Bond, bearing to be eiked 
to the Reverſion of a Wadſet, which Wadict wasdecla- 
led not to be redeemable, till the foreſaid Bond was ſa- 


tisfied, this Bond, not being tegiſtred with Reverſkons, 


is Moveable, ſeing it is none of the Heretable Bonds 
nta ed in the Act of P. rliament 1661, D. Iv. p. 36. 
1 
MUL TURES. 
Multures Abſtraäed, D. Ixxit. p. 48. 


N. 


XC . 
He Atteſtation and Su ſcription of Nottars for a party 
nen va ens vile e h agritudine, is not probative 
of it feif, but muſt be aſttucted by Witnefies, O. 
xxxviii. p. 21. 


NOVO - DAM US. 

Ne vo- Damus ſecutes the Vaſlal, and denudes the King 
of any Recognition fallen, P. lviii p. 30. A Nove- 
Damw is virtually a Confirmation of all anterior baſe 
Rights, ibis. p. 31 It bindersths Concurſe of ante- 
cedent baſe Rights with tubſequent ones, to make up 
the Alicnation of the ma) r part, ibid. 


NULLITYIES. 
By whom Nullities of a Writ may be proponed, D. 
ci v. P · 73 . 


O. 


OATH IN LITEM. 
Oath" Lilem, D. Ixv. p. 43. is allowed to the Ma- 
Oſter againſt hi Prentice, in the Caſe of Domeſtick 
Theft, and when there is a Tract of Thieving proven, 
D. xcii, 55 61. ap 2 ate in uſe io modify the 
Contents of this Oath, #44. 
fel p heb. H. V. Vi. | 


PARAPHERNALIA. 
Jeb ate reckoned Paraphernalia, D. liv, p. 34. The 
wife may give the Pavaphernalia to the Husband, and 
the ſame are not ſubject to the Heirs relief of Moyeable 
Dchts, as other Moycables are, ibid. 


PASSIVE TITLE. | 
Paſſive Title, D. liv. p. 33. An apparent Heir is not 
ſudject to the paſſive title of behaviour as Heir, by intro- 
metting with Rents of Lands, when bis Fathers whole 
Eſtate is provided to a Liferenter, and to the Children of 
a ſecond Marriage, D.xxxiii.p.17. Taking a Bond in ones 
own Name, in lieu of an other Bond granted to another 
perſon, makes the taker ly able to that others Executors, 


atleaſt to aſſigu the Bond ſo iunovated, D. xcix. pe 69. 


LY 


. 


rASrURAGE. 
Paſturage, D. xviii, p. 9. 


PATRONAGE. 

A Town having doted a Stipend to a ſecond Miniſter, 
and having been in conſtant uſe of calling and pieſen- 
ting thereto, without Queſtion from the patron of the 
Church, has right to the patronage of that ſecond Mini- 
ſer, D. xlii. p. 23. 5 

2 | | 

or. SL» | 

POSSESSION. 

The having one of many Goods taken a" by De- 
predation, makes the haver ly able forthe whole, albeit 
he had no other Acceſlſion to the Depredation than the 
having, D. xxiv p. 13. Excluding one from rightful pot. 
ſeſſion is a Spuilzie, D. xxvii. p. 14. vid, D. cx. p. 77. 


POSSESSORY JUDGMENT. 
Poſſeſlory Judgment, D. Ixiy. p. 24. 


r. 


A precept for paying Money being accepted, the Ac. 


cepration is obligatory, albeit the Acceptation be not 
delivered, D. xxvi. p. 14. 


PRECEPT of CLARE CONSTAT. 

A precept of clare conflat does include and import a 
Diſcharge of preceeding Wairds, Feus. Blench and Non- 
entry Duties in regard Superiors uſe ro clear all Caſua- 
lities before the Entry ofthe vaſlal, D. xxii. p. 12. 


J IT TLIOK, 
Preſcription, D. c. p. 70. vid. Interruption ; A pre- 


ſcription of Paſturage being plead, and it being proven, 


that it was conflitute partly by Natural Poſſeſſion of ſix- 
teen Sooms Gtaſs, and partly by receiving eigbt Merks 


therefore: The Lords reftticted the Setvitude to the faid 


eight Merks, D. xviii. p. 9. Thoſundry Concluſions 
may be inferted from the Purſuers Title, yet all others 
do preſcribe, which are not ſpecially expiefled in the 
Summonds, which is made ule of to interrupt Preſcrip- 
tion, D. Ixix. p. 4+. All the Titles Which a Purſuer 
hath, muſt be Iybelled upon in ſuch a Summonds, o- 
therways the Titles not Iybelled on do preſcribe, 111d. 
The Act 1669 anent Preſcriptions extends only ad futu- 
ra, {tid, Freſctiption of an Inhibition runs from the 
Pate of the Real Right led upontheſe Deeds quartelable 
ex capite Inbibition's, ſuch as, in a Compryting, on a 
Bond granted aficr Inhibition, the Preſcription of the 
Inhibition begins fromthe date of the Compryſing, D. 
xxx ii. p. 17. vid. P. Iii. P. 41. {40 DD. x0v 
PRESUMPTION. 
Preſumption, D. viii. P · 4. D. laxx, P- $3» D. 

cviii. p. 75, D. Axxv. p. 15. 


5 „„ 
Pice of Lands is not affectable by Inhibition, D. cxi, 
p. 71, falls under Single Elcheat, D, cxiii. p. 75. 
| PRISON, 
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| f PRISON. MM 
one being Impriſoned for Theft, by a Baillies Order, 
the Cauſe needs not be recorded in the Priſon Books, nor 


is there neceſſity to intimat the fame to the Keeper, D. 


Ixv. p. 43- A Keeper ſuffering a Priſoner to eſcape with- 
out Warrand, 10% 3 himſelf lyable in Damnage, bids 


 _PRIVILEDGE. 7 
The Pciviledge of Perſonal Creditors, vid. Creditor. 


PROCTORY. 
Protory, vid. Redemption. 


PUPIL. 
Pupil, vid. Minor, 


R. 


N FECATION. !. 
R Atification apon Oach, of Deeds on Death-bed made 
by the Granter, is only Perſonal, and binders not 
Succeſlorsto quarrel the ſame, D. liv. p. 34. 


RECOGNITION. 

Baſe Infeftments taken in the Englih time, 
when Recognitions were ſuppreſſed, infer not 
Recognition, the Party, after the Reſtoration, 
having required his Money, and never ha- 
ving poſſeſſed by venue of theſe Rights, D. ælvi. p. 
25. A Gift of Recognition being granted to one who 
has a baſe Infeftment, the Donators baſe Infeftment 
will be noground of Recognition to make up the major 


part, becauſe it is the Donators fault he did not Con- 


firm, 1bid. p. 26. Baſe Inteftment, tho confirmed 
after the Lands are recognoſced through a Concourſe of 
preceeding baſe Infeftments extending to the major part, 
come likeways in compute to make the reſt recognoſce,D- 


liii: p: 30. The Alienation of any part of Waird Lands, 


without Conſent of the Superior, is an inchoat Delict of 
Recognition, Ibid- p: 31. Infeftments of Annualrent 
to be uplifted out of Lands holden partly Feu, Waird 


and Burgage, yet becauſe it is optional to the Creditor, 


to uplift the whole Annualrent out of the Waird Lands, 


they are ſuſtained to infer Recognition, ibid. Baſe In- 


feftments granted in truſt, tho undelivered, and the 


Granter remaining in poſſeſſion of the Lands, come in 


computum to import Recognition, ibid. An Infeſiment 
of Relief is a ſufficient ground of Recognition, quaad 
valorem of the Annualcent, tho the Debt might readily 
be payed out of the principal Debitors other Effects, D. 
lix p. 39. In the Caſe of Recognitions, Reſignations 
and Confirmations differ, ibid. p. 40. The reaſon of 
this difference, ibid. Alter Seaſin upon a Charter of Re- 
fignation which imports the Superior's Conſent, no 
baſe Rights can concur to make Recognition to the pre- 
judice of the Right of the Charter, ibid, Reſignations 
paſs in Courſe, and fiop not Recognition, neither are 
they equivalent to Confirmations, ibid. An Infeftment 
of Reſignation, after Recognition is incurred, tho' bes 
tore the Gift, does not ſecure it ſelf, O. Is, p. 40. 
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_ cefiity of Watning, 5d. n. 


INDE x. 


RECOURSE, 
Recourſe, P: Ii: p: 28, 


_ _ REDEMPTION. 

An Order of Redemption is null, for want of a proeu · 
ratory to the Uſer, who, when demanded, could pro- 
duce no Warrant, D. 11: p:1. Redemption of a com- 
pryſi ng from an apparent Heir, D: xx: pe 10. The ten 
years mentioned in the AQ of Parliament, anent Ne- 
demption of Compryſings from apparent Heirs, do com- 
mence from the apparent Heirs Infeftment, or other- 
ways, from the time his Right was made publick, by 
Action of Maills and Duties, or the like, D. Ixvii p. 44. 


| REDUCTION. 

Reaſons of Reduction, impugning the verity and 
probation of a Decreet pet longum ſempus. were ine ffæctu- 
al in the Caſe betwixt the Eatl of Queeniberry and Max- 
wel of Speedech, albeit the Pecreet was agaiuſt Speedoch a 
Minor, whocraved Reduction thereof ex capite minorit a- 
tis &+ læſionis, D: vile p: 3. vid. Interruption, A De- 
creet of Reduftion only takes effect from the date thereof 
ſo as the preceeding Maills of the Subject contraverted. 
tho' extant; are not touched by the Reduction, D: Ixxvii: 
Pp: 52. An Adjudication led by Truſtees in a Contract 
of Marriage, upon Obligations in favours of the Chil- 
dren, is reduceable at the inſtance of the Fathers Credi- 
tors, ſeing ſuch Obligations are but a Deſtination, and 
no actual imployment of the Money, or Diligence done 
before contracting ofthe Debts, D: zo: p: 16. A Bond 
by an Heireſs Minor, with Conſent of her Husband, for 
buying pleniſhing to the Houſe, is reduceable, 8 
the Husband is to furniſh the Houſe, D: liv: p; 3 3. Re- 
duction ex capite inhibition, De xlviii: P: 26. | 


2 AE L I E x. 
Adjudications for Relief, vid. Adjudication. . 
Heirs Relief of Moveable Debts, D: liv: p: == — 
paraphernalia is not ſubje& thereto, 15%. 


TO f R E 4 ICT. | 

What is due to the Relict, in implement — 
tract of Marriage, is, quead the * ben 
Debt, and payable without neceſſity of a Sentence, D: 
xli: pe 22. In January 168 8, by our dayly practique 
ſince January 1683, what is due to a Relic, by Con- 
tract of Marriage, is not, of it's own Nature, a prefe. 


rable Debt, but ſhe is preferred according to her Dili- 


gence. 
RELOCATION. 
Relocation tacit how interrupted, vid. intertuptione 


REMOVINGS. 

In extraordinary xemovings, for not payment of by- 
gone Kents, and finding Caution in time coming, the 
Sheriffis no Judge competent, even tho” the Defender 
compear and prorogat the juriſdiction, P: xiii; p: 6. In 
exttaordinaiy Removings of this Nature, there is no ne- 


- 
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* ENUNCIATIO N. 
Nenunciation of the jus mariti, D. xvi. p. 8. 


n 
o make way for an Aion of Reprobatour, proteſta- 


tion muſt be made therefore, when the Witneſſes are re- 


ceived, D: Ixxxv: p: $59. 


RESIGNATION. _ 
Reſignation, tid. Infeſtment of Reſignation. 


RETENTI ON. 2 

Sea Men have jus rebinendi & inſiten di in the Ship for 
their Wages, and if violently ꝑut out, they will be con- 
n iered as in poſſeſſion, and the Owners decerned to pay, 
D: xv: p: 7. | 
RIGH T. 

No perſon is allowed to quarrel his own Right, rho 
upon Nullities, to infer Diſtrels, and make way ſor an 
Action of Wartandice, againſt the Granter of the Right, 
D; civ. p: 73. | 


£7 HITS REAL. 4 
Real Rights competing with Inhibitions, D. xlviii-p: 26. 


8. 
rer., 
A Chamberlane, after fitting Accompts, and a Dif- 
charge to him by his Maſter, cannot purſue for his 
Sallary, upon the Reſervation in the Accompts of all o- 
ther Sums due to the Chamberlane by Bond, Cc. unieſs 
the Chamberlain prove pation, D: xxxix: p: 21: 


SEA-MEN. 
What Security Sea- Men have for their Wages, De xv- 


2 7 
N 3 oÞ S EAS IN. 
A Seaſin propriis manibus not being ſigned by the Gran- 
tet. nor adminiculated by a Writ under his hand, is no 
tutticieat title, D: xxviii; p: 15 


SESSION. 

The nobile off tum of the Lords of Seſſion, P. viii: p: 
4: De xviii- p: 9. Sometimes the Lords decline to 
decide in difficult and dubious Caſes, D. xcv; p: 65: 
D: ci: p: 71. Moleſting Tennents after Suſpenſion 
is Contempt of the Lords Authority, D: 12. p: 6. Any 
perſon, tho no Member of the Colledge of Juſtice, is 
bound to anſwer ſummarly a Complaint of inch Con- 
tempt, ibid. The Juriſdiction of the Seſſion, D. xlix: 
P: 27. The Lords of Seſſion are not judges competent, 
and refufe to cognoſce upon Reduction of the Acts or De- 
e. ees of the ſuſticiaty, upon any Reaſon whatſoever, be- 
caule the ſuſticiaty is a Sovereign Coutt, Delxc: p: 62. 
#89: N- x 

SHERIFF. 

Fhe Sheriff is not judge competent in extraordinary 
Kemovinogs, even albeit the Defender proxogat che Futiſ- 
dition by Compearancy» D: xili; pe Go 


I AK B &. 


FPULTILZIRE, 
A Land- Lord excluding his Tennent from poſſeſſion of 
the Houſe ſet to him, and of his own Moveables by put 
ting pad-locks, is guilty of a Spuilzie, D. xxvii: p- 14. 
A Spuilzie for poinding Plough Goods in Labouring 
time will be elided, by proving that there wasſufficiency 
of Labouting Goods left, and that the Houghs were left 
going, Di xxi: pe 16. This Action is not ſuſtained, 
unleſs the perſon, from whom the Goods were poinded, 
concur in the purſuit, ibid. A Spuilzie for poindin 
Plough Goods in Labouring time will not be ſuſtained, 
unleſs there was upon the Lands other Goods, ſufficient 
to pay both the Tack Duty and perſonal Debt, D: Lraxiii; 
p: 57: vid; D: Ixxii; p: 48, | 


SUBSTITUTION. 

A Father, by Contract of Marriage, being bound to 
provide the Children in a certain Sum, may grant io his 
Children Aſſignations or Bonds, with Conditions ratio- 
nal, or pupillar Subſtitutions, Ds lii: pe 30. A Subs 
ſtitution or Conditional Aſſignation by a Father to a 
Child, cannot be prejudged by the Child in Minority, 
without an Onerous Caule, ibid. The contrary decided 
afterward, ib d. The Proviſion was in implement of 
the Fathers Obligements in the Contract of Marriage, 
which were ſimple without Subſtitution or Condition, 
ibid. Payment voluntar to an Inſtitute of Sums due by 
Bond, providing, that the Inſtitute could not receive, 
nor the Debitor pay, without Confent of the Subſtitute, 
is unwarrantable, D: Ivii: p: 37. A Subſtituton and 
Proviſion in a Bond, that failzicivg the Heits of the In- 
ſtitute, the Sum {hall be payable to a Subſtitute, can. 
not by the ſaid Inſtitute be fruſtrated by a volunter Deed, 
without an Onerous Cauſe, Ds x5yiiz p: 67. 


5 SUCCESSION. | 
The Heretage of a younger Brother's Son belongs to 
rhe middle Brother, and not tothe eldeſt, D: ix: p: 4, 
per SUMMONDS. 
Rules for lybelling summonds which are made uſe of 


to ſtop Preſcription, D: Ixix: p. 46. After Year and 


Day the Inſtance periſhes, and the Summonds cannot be 
continued, D: xciti: p: 64. Continuation of a Sum- 
monds is equivalent ro a Wakening, ibid. A Sum 
monds cannot be continued or wakened year and day 
aftet the days of Compearance, ibid. > 


SUSPENSION. - 

When Tennents ſuſpend upon Multiple Poynding for 
time coming, the Heretor can at no time thereafier, e- 
ven for Rent due after Suſpenſion, Summond the Ten- 
nents to pays And if he do, upon Complaint to ihe 
Lords, they will ordain him to find Caution to deſiſt, 
and grant Warrant for Horning to that effect, De xii: p: 
6. Reaſons of Suſpenſion excluſive of the Creditor, or 
of his Title being verified, exoner the Cautioner and 
Atteſtet in a Suſpenſion, D: xxxvii: p: 21. Otherways, 
if the Reaſons be only ſuſpenſiye ofthe Debt, ſuch as Ar- 

"7 EX N reſlmenr, 


N D 


| 1 5 
reſtment, ibid. A Reaſon of Suſpenſion founded on 


mpenfation being proven, and the Letters ſuſpended 
CG the — will be aſſoilzied, albeit there- 
afier, upon the Chargers eliding Compenſation by a 
Ground of Recompenſation, liquidat fincethe Decreet 
was pronunced, the Letters be found orderly proceeded 
againſt the principal, ihe firſt Decteet not being extracted, 


D. cv. p. 7+ 
5 T. 


| BL  EÞ 4 : 
A Back-tack upon a Wadſet may be declarec null for 
non payment of the Back-tack duty, unleſsthe Pe- 
fender pay by gones, and find Caution in time coming, 
D. xxv. p. 13. D. IXXi. p. 48. „ 


21. a 

How a moveable Sum may be tailzied by a perſonal 

Bond, D. lvii. p. 36. An Heir of Tailzie how far ly- 
able to warrant his Predeceſſors Deeds, ibid. 


TENEME NT. 

An Heretot of a ſuperior Tenement is not bound to 
keep the Tennent of the inferior Tenement skaithleſs 
from damnage that ariſes from heightning bis ſaid ſupe- 
iiox Tenemeut, D. x. p. 5. vid. D. xvi. p. 7. 


TENNENT. 


The damnage which atiſes to a Tennent of an inferior 


Tenement, through the Reparation of a ſuperior Tene- 
ment, is ground to ſtop payment of the Rent due to his 
Land-Lord, D x. p. 3. Moleſting Tennents after Suſ- 

enſion of Multiple Poynding. is interpreted a Contempt 
ofthe Lords Authority, D. xii. p. 10. 


THE Fr. 5 
Theft, D. Ixv. p. 43. D. xcii. p. 63. 
YimesD. xcv. | 
 FTFOCHEA. 
When the Tocher which the V ife contracts with her 
Husband is preſumed to be payed, D. xxxv. p. 20 When 
a Father Tochers his Daughterſuitably, tho the Conttact 


or Bond of Proviſion bears not the Clauſe, In ſatiuſaction, 


Cc. yet this}will be preſumed ſo as to comprehend an 
Adventitious Legacy intrometted with by the Father, ſe- 
ing debiter non preſumitus donare, D. evi. Pp. 75. 


TRANSACTIONS. 
TranſaQtions by Magiſtrats of Burghs for the behoof 


of the Burgh, D, civ. P · 73. 


8 TRUSTEE. : 

The Power of Truftees in a Contract of Marriage, 

D. xxx. p. 15+ 
TUTOR. 

All Tators, whether intrometting or not, are in ſoli- 
dum lyable to the Pupil, without any order of diſcufling, 
D. ci. p. 63. A Tutor is lyablee forthe Annualcent 
of Annualrent due at the Expiration of his Turory, bid. 
The Tutor ought to clear Cowpts with the Curators, and 


IN DB &. 
ſtock the Pupils Annualtents due ai the time, i. A 
Tutor is not lyable to ſtock Annua rents duting the cur. 
rency of his Tutory, ibid. A Tutors Heir or Relict poſ- 
ſeſſing Lands which the Pupils Predeceſſor died in Poſſeſs 
ſion of, will be ſummarly removed, without enterin 
into diſpute anent the validity of the Pupils Right, ſein 
the Pupil is not obliged ro debate what was his Fredeceſ< 
ſors Right, butthat he oughit to be reponed to his Prede- 
ceſlors Poſſe ſlion, as at the ti me of his death, and as con 
tinued by the Tutor, D. cx. p. 77. 


T TTHEsS. | 
Tythes payable to Biſhops, or other 1itulars, not bes 
ing of the inferior Clergy, preſcribe not in five years, 
and the Act of Patliament 1669 extends not to ſuch, D. 


by „ 


Ixii. p. 41. 
W. 


. WADSET. | 
A Clauſe that the Granter of the Vadſet ſhall pay the 
publick Burdeas, does not make the Wadſet impro- 
per, D. cxiv. p. 79. To make a Wadlet improper, the 
Granter muſt undetly all peſiible Hazards, and Dimis 
nution of the Rental, as publick Burdens, Vaſte, War, 
Plague, ec. ibid, Reſtriction of the Sums, for which 
the Wadſct was granted, to a leſſer Sum payable at a pre- 
ciſe Term, does pot alter the Nature of the Wadſet, ibid. 
p. 80, The Sum given down is not look'd on to be aſ- 
ligned, but remitted and diſcharged, ibid. Vadſet In- 
fettmenty are not abſolutely looted by Requiſition, D. 
xIvi. p. 23. One purſuing Mad ſeiters for payment of 
the ſuperplus Duty in the Terms of the Act of Parliament 
1661, muſt offer ſufficient Caution, and is lyablein the 
Requiſition, D. Ixiii. p. 42, | 


| WAKENING. 
Makening of Summonds, wid, Summonds. 


© WARNING. 
Warning is not neceſlary in exttaordinary Remo- 
vings, D. xiii. p. 6. | | 


„DNN 
The true Nature of Warrandice, D. li. p. 29. Abs 
folute F/arrandice extends to Evi ctions proceeding from 
the Nature of the lands diſpon'd, by vertue of Laws 
made before Alienation, otherways, it theſe Laws were 
made ſince, ibid. An Heit of Tailzie is not lyable to 
watrant Deeds tending to infringe the Tailzie, tho' he is 


I able to other Deeds of his Predeceſſor, D. lvii. p. 37. 


Witew, D. 
WIFE. i 
A Fomans Tocher, which, by Contract of Marriage 
ſhe is bound to pay her Husband, is preſumed to be pay- 
ed, after the Marriage has ſubſiſted eleven Years: And 
no Action, after the Husbands Death, is allowed againſt 
the Vife therefore, it being preſumed, that it is either 
payed, or, that the Hysband had as much of the Vifes 
Rs Goods, 


py 


IN D EC KX. Mm 
Goods, as did amount thereto, D. x*xV. p. 20- An 
Obligation to provide thegFife and her Heirs in the half 
of the Conqueſt, makes the Husband a Conjunc-Fiat 
only, D. liv. p. 42+ vid. D. Ixxxii. p. 56. 


WITNESS. 

A Bond for Money taken away by Depoſition of Wit- 
neſſas examined ex officie, upon ſundry pregnant Cit- 
cumflances preſuming payment, D. viii. p. 4. By the 
Scots Law, and by the Cannon Law, Vomen regularly 
ate excluded from|being Witneſles, D. Ixxiv. p. 49. 
Attrocious and latent Crimes are excepted, ibid. Wo- 
men, emi except ione majeres, ate babile Vitneſſes in the 
Crime of Adultery, in reſpect of the Occultneſs thereof, 
ibid. One, ſigning Witneſs to a Bond, and yet did not 
ſee the Granter ſign, is lyable in damnage to the Credi- 
tor, in caſe the Bond be found null through that de- 
fe, D. Ixæxix. p. 54. 


WOODS. 
uo can cut-TFoods, D. lxiv. p. 42. 


=, 


. 
who 4 ot het WRITER. 
e AQ of Parliament 168 f extends to rhe Mit 
the Body of a Writ, but not to the Inſerter or Wi 
the Date and Wirneſſes Names. D. Ixx. p. 47. This 


Inſerter may be ſupplyed by a Condeſcendence, 16%. 
To 


TASSATL 
A Feuer in his Feu Lands may Brew, or uſe any other 
Manufacture, without his Superiors Conſent, 
D. xiv. P- 6. . | 
„is ET METVS. | 
While one is under Caption, whatever is done in te- 


lation to the ground thereof, is not reduceable cx vs 40: 


metu, D. iv. p. 2. Otherextrinſick Deeds elicited from 
one under Caption, axe reduceable ex vi aut motu, ibid. 


VOLUNTAR RIGHTS, 


Voluntat Rights competing with Legal Diligence, Þ. 


xix. P · 10. D. Iviii. P · 38. D. Ixxvii. RO 52. 


FI NIS. 


Ja 
of 
is 


An Alphabetical 


T AB 


Of the Names of the Purſuers in the Deciſions, obſer- 
ved by Preſident Falconer, with the Names of the 


reſpective Defenders. 


E Is Majecty's Adyocat 


Janet Aikenhead, 
Allan 
John Anderſon 
Arch-Biſhop of St. .4ndrews 


Againſt 


Lord Ballantyne. 
Lady Bathgate 
Laird of Beirfoord 
Mrs. John Belſbes 

Bethan of Blebo 
Mr. Hary Blyth 

Bonner 
Bonner of Kinnetles 

Henry Bouſſy 

Brown of Coalſton 
Margaret Brown 
Mary Bruce. : 
JamesBuchan of Ockhor 
Mr. John Burdon 
Robert Burnet 


Againſt 


92 


Lady Caldwall 
Duncan Cambel. 

___ Cant 
Earl of Caſſills 
James Cletk 
Major Cockburn 
Mi. Robert Colt 

Cunningham 


Againft 


At. James Deans 
Mr. George Dick ſan 
Dowglas 
Farl of Dumfermlin 
The Town of Dundee 
Daolop younger & hisLady 


Agaiaſt © 


* 


The Creditors of Cromerty. D, 53, p. 30. 
Baillie Gray and Blair O, 36. p; 20. 

Baillie Juſtice, D, 5 8, p, 38. 

Blair, D, 79, p, 54+ 

William Anderſon & bisTenentsD. 5 1. p.72 
Bethun of Blebo, Þ, $8: p, 60. 

The Magi rats of Glaigow, D, 104 p. 53+ 


Roberr Dnndas of. Arniſfon, D, 10 1, , 70. 
Cohran of Barbauchlaw, D, 108. P> 75» 
The Tennents of Craig, D, 50. p, 28. 
The Earl of Lawdoun, D 93. p, 64. 
His Tennents, D, 13. p, 6. 

James Lawſon, D, 23. p, 12, 

Arnot, D, 52. p, 29. 

Lyon of Birgtoun, D, 51. p, 28; 
Menzies, D, 89: p: 61: 

Hepburn of Beirfoord, D: 78: p: 422 
Watſon and Drummond: D: 98: p- 68+ 
Sir Patrick Hepburn, D, 175: p, 30: 
James Forbes of Savock, D, 46, p, 25: 
Sir .Andrew Dick. D, 71, p, 48: 

Veitch of Dawick D, 102: p. 72: 


General Dalyel, D, 34: p: 18: 
Chryſiie, D, 24: p, 13. 


Aikman, D, 44. pe 24: 


The Lord Bargenie: P, 225 p, 11. 
The Laird Balgownie, D, 38: p. 21: 
Brown of Dolphingtoun, D. 18: pg. 
Mr: William Sometvel, D, 37: p. 203 
Dowie, D, 114: p- 79: 


Alexander Abercrombie: D- 10: p: 4. 
The Cteditors of Caſtlemains, D, $0:p:5 47D? 
* - D,19- p: 107 
The Earl of Callander, D, 64: p: 42: 
The Earl of Lauderdale, O, 42: p, 22 
Andrew Lundie, D, 37; p: 59, : Dasbam 


The Lady Ethie, D, 110. E 77. 


Duibham of Omachie 
The Laird of Ottock, D, 29. P. 15. 


Dury 
F. 
Fleming Carſtairs, D, 66. p,. 41. 
Aadtre w Forreſter > Aerſton and Ker, D, 92. p. 63. 
Gallatlie Skeen, D, At. p, 22. 
George Galbraith = Abical Deans, D, 103. p, 72. 
; Geddie > Telter D, 6, p. 3. 
Mc. William Gordon = Andrew Ker D, 73. p. 48. 
Adam Gordon The Viſcount of Frendraught, O, 20, p. 16 
E: Alexander Murray, D, 39. P; 21. ; 


John Graham 


Halliday 


C:editors of Robert Hamilton 


Robert Hi amilton 
Iiobel Hamilton 
Sir John Bay 


Hierxiot 
« Patrick Home 


Johnſtoun 5 
Biſhop of che Iſles 


Ker 
King 
The Laird of Kirkland 


Laird of Lambertoun 
Earl of Lauderdale 
Eatl of Leven 

Lisk 
My Lord Livingſtoun 
Mr. Lockhart - 


Mackbrair of Neithe1wood 

Mackbrair 

Mackdougal 

Baillie Mackintoſh 

Eacl of Marſhal 

Mauld of Mains 

Maxwell of 

Maxwell of Neithergate 

Mercer of Clavage 

Earl of Midletoun 

The Counteſs of Monteith 
More 
Moultray 

Sit Robert Murray 


Naſmit h : 
Gornelius Neilſon 


Newtoun of That ilk. 


Sir Patrick Nisbet 
Sir John Nisbet 
Margaret Phin 
Lord Pitſligo 
Tol wart 


Againſt 


5 
FT) 


Againſt 


* 


Againſt 


vyy 


Bruce, D, 5. p,2. | 
His Brother and Siſter in Law, D,fr7.p,g 
Margaret Hamilton, O, 21.p, 11. . 
Herries, D, 6:. p, 41. 

Fury & Phinhaven,D, 39. p, 35 · D. so. p. 40. 
Bird, D, 4. p, 2. | 
Blyth and Muir D. 1. p, 1. 

Home of Linthill, D, 69. p, 46. 


Watſon, D. 9. p, 4. | 
Mr. John Ste wart, D, 61. p. 40. 


Edward Ruthven, D 8. Þ 
Chalmers, D, 28. 9 
His Grand mother, D. 106. p, 74. 


The Earl of Home, D, 12, p. 5. 
Lord Huntingtour D, 96, p, 66. 
Mr. Francis Montgomery O, 54. p. 31. 
Scot, D, 26. p, 14. 

D, 57. p, 16. 
Air. ſohn Ellis, D, 91. p, 62. 
Sir Robert ,Crichtoun, D, 68. p, 45. 
Komes,D, 56. p. 35. 
Arburthnet of Fiddes, O, 11. g. 5. 
Hepburn of Randerſtoun, D, II 1, p. 77. 
Wadſetters. D, 63, p, 41. 
Mr. Patrick Craw, P, 67. p. 44. 
The Earl of Queensberty, D, ) p, 3. 
Ste wart of Shambelly, D, 45. p. 24. 
Lady Aldie, D. 8, p, 4. 
Sir James Stamfeild. D. 33. p, 17. 
The Earl of Monteich, D, 74. p. 45. 
Finniſon and his Cautioner, D, 105 p. 73. 
Potteous, D. 32, p, 17. 
Muriay of Brughton, D, 46. p, 27. 


Naſmith, D, 2: p, r. 
Kennedy, D. 76, p: 53. 
Mr. Jokn Pope D, 85: p, 59. 

D, I 4* p- 6. 
Kinloth and Marjoribank: D: 30: p: rs: 


jean Drumond & David Phin, D, 2 57 pr 1 


| Iſobel Hieſtoun, D, 8a: p: 56: 


RNeochs, D. 99; p: 69: 
Rid 


Th. 


. 


Riddoch R. 
Jean Robenſon 

Rol lock 
Mr. of Roſs 


Sanders 6 
Sandilandss + 
Scot 
Scotland 
Certain Seamen 
Alexander and John Shawes - 
Gidion Shaw | 


Symſon | 
Strachan of 'Glenkindy 
_ Strachan x 
Straiton 
Creditors of Patrick Telfer 
Thin 


Tirouer 
Watſon 
james Wauckob "x 


Weems 818 
Counteſs of W | 

John Wedderburn | 

Rachel Wilkie 1 


William Wilſon 
Wilſon 


Wiſcharts 
a 1 
The Lady Teſte 


Dtummond, D, 57: p. 36: 

Her Fathers Heir, D, 107. p, 74 
Grant, D, 55: p, 36: 

YVinram, D, 26: p, 14: 


Juden, D, 3: p, 1: 
'- Sandilands, 5, $92 p: 39: 


Forreſt, D. 85: p: 59: 
ee pr us: 
Robert Milne, D, 15:p: 7: 


Thomas Mckenzie, D, 100: p, 70: 


Mr: John Vanſe. D, 65: p: 43. 
D, D, 94: p, 64. 

Barclay, D,s 5. p- 34: 

Preſton, D, 31s p*I6: 


Campbel his Spouſe, D, 16: p, 8: 
Scot, O, 72: p: 48: 

Lundie, D: 48: p: 26: 
johnſtoun, D, 9. p. 4. 

Scot, D. 70. 


I; "NP 
The Laird Niddrie, D, 47. Þ, 26. 


Godſit, D, 85. Ps 57. 


McKenzie of lecorſe. D, 9. p⸗ CF» 


Mr. Hary Oliphant. D, 81. p. 55. 
Mr. Har y, Hotiſon, D, 16. p, 7. 


Sir Alexander Home, D, 14, p. 57. 
Seot and the Colledge of Edinb. D, 97. p. 67, 
The Earl of Northask, Morphie & others, 


D, 43. P⸗ 53. D. 56. P. 33. 


The Earl of Lauderdale, D. 109, p, 76s 
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The Acts of Parliament Explain'd and illuſtrated in 
theſe Deciſions obſerv'd i Preſident Falconer. 


Ag. rr, Parl. x. Ing James 6. 1585, All Ec- 
| cleſiaſtical perſons ſhall 
be leave the benefice as good 

as they found it. Is illuſtrated in D, xi. p. 41. 


AR. 51. Parl. xi. 


20. 
AR 13. Parl. xxiii. Ditto. 162. Againft unlaw- 
ful Diſpofitions and Alienations made by Dyvours 
and Bankruprs. lsexplain'd in d, xxvii, p, 9. 
AQ 22. Parl. 1. King Charles zd. 166r. Concerning 
Heretahle and Moveable Bonds, Is illuſtrated in D, 
Iv. p. 36. 


Ditto. 1587, Of Aſſiſors daubtand, 
and incloſiag thereof. 1s explain'd in D, xxxvi. 


AR 62. Po I. Ditto. King Charles 2d. 1661. Foz 


ordering the payment of {Debts betwixt Creditor and 

and Debitor, is explain'd in ſundry Articles thereof, 

in D, I. p. 22. D, Ixiii. p, 42. D, Ixvii. p. 44, D 

Ixxxiv. p: 68. D, ci. p, 71. 7 4 
AR v. parl 1t. Ditto. 1669 

tions, is illuſtrated in D, lxii- p, 41. D. c. p. 70. 
AR 16. Ditto. Concerning interruptions, is illuſtrated 

in D. Ixix. p, 45. D. xcv. p 62770 FLUTE AAAS 
AR 19, Parl. 2 Seſſion 3d. Ditto. 167 i. 


Concerning Preſccip- 


| ncerning 70 
Adjudications, is illuſtrated and explain d in D. xix. Y 
p. 10. D, xl p. 22. D, Ixxvii. p, $2. 
AR 5: Parl: zd: Ditto 1581: Concerning probative 
Witneſſes in Writes, is illuſtrated in D. lux; p+47: 
as If 3+ 0 92 
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ACTS « SEDERUNT 
_ o 
LORDS of ne SESSION 


_ Paſt ſince February, 168 1. 


5 * ; - | ; 
<X ACT allowing all perſons te. ſell Fleſh in Edinburgh on the Mercat days. 54:2 


February 17. 16292. 
HE Lords of Council and Seſſion Conſidering, That by the 122. 


- "_- and Ordained, That upon thethree Mercat days Weekly, all manner 
of perſons, both to Burgh and Landward, fall be free to come and ſell Fleſ in 
the Town of Edinburgh, for the furniſi ing of Our Soveraien Lord, and his 
T eidges, and others repairing to the ſaid Town; And it being the general 
concern of all his Majefties Subjects, who have occasion to reſort to, and 
reside in the Town, attending the Supream Judicatcrics cf the Kingdom, 
that fo juſt and neceſſary an Act beculy obſerved ; and that ſome perſons 
upon pretence of Privil edge or Cuſtom, may not take on them to have the 
only Right to fell Becfi, or other Boutcher Flefl: iti the ſaid Burgh, exclud- 
ing others, and thereby exact exorbitant rates ar their pleaſure: Therefore 
the Lords of Council and Seſſion, in puriuance of the ſaid Act of Parlia- 
ment, Do require ths Magiſtrats of Eliubyre, io take care, that in time 
coming, all perions whatſoever be allowed lierte and freedom upon the 
ordinary Fleſh- market days each Week, wiz. Treſday, Thurſday and Sa- 
A. Nac 2 n Hen in le abe del. nl Us 1 Sa (44. Wh /ancay turday 
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* 


| turday, to bring in to the-Town of Edinbergh,” Beef, and all other *Bont- 


 cher-Fleſh, and to ſell the fame in the Merca's, in the ſame manner, dur- 
ing the ſame ſpace, and as freely in all reſpects, as the Fleſhers Burgeſſes of 
| of the (11.1 Burgh, and of other Royal Burghs within this Kingdom, are in 
| me to do; and that the Magiſtrats allocat to the faids perſons, convenient 
places in the Mercat, where they may be accommodat with Shambles, 
Stocks and Stands, for breaking out, and ſelling of the Fleſhes brought in 
by them: And to the effect this may be made publickly known, the ſaids 


= form to this Act, and to cauſe Print and Publith the ſame, in the uſual 


| manner, betwixt and the twenty two day of February inſtant, and to be 
0 careſul that due obedience be given thereto as they will be anſwerable. 
i ACT, concerning the paſſing of Bills of Suſpenſion upon Juratory Caution, 
| etz to fl ali November 8. 1682. | 
a H E Lords of Council and Seſſion Conſidering, the inconveniencies 


v that may enſue from the frequent paſſing of Bills of Suſpenſion 
upon Juratory Caution, The Chargers for the moſt pact, having 

no notice, that they might object againſt the ſame : For preventing whereof, 

!. The Lords do Ordain, that in time coming, when any perſon is to give in 


4 mohbe fon tc 


of, C bearing the Particular day) before Wirneſſes, to the Party Charger 
perſonally, or at his Dwelling-place. it he be within the Kingdom, and 
£4. that the Inſtrument of Intimation be produced with the Bill, and that the 
2 


J the Inſtrament/Jotherwiſe that a new Inſtrument be taken betore the Bill be 
preſented, and that the Ordinary on the Bills, in time of Seſſion, before Re- 


ty, or Liferent, or Bonds, Tickets or Contracts, containing Suns o Maney; 
and in caſe he acknowledge the ſame, that he condeſcend thereon, and 


or Contracts, containing ſums of M :ney, and that this be part of his writ- 
7 ten Oath ; And that the ſaid Suſpenders, before expeding of the Bills, ſhall 
Conſign in the hands of the Clerk of the Bills, valid and ſufficient Diſpo- 

| mT, 1 0 | | ſitions 


3 


CLords appoints the Magiſtrats of the ſaid Burgh to iſſue 2 Proclamation con- 


Z a Bill of Suſpenſion, that he cauſe a Notar make previous Intimation there- 


Bill be given in to the Clerk within (ix days, after the day mentioned in 


porting the Bill, containing+Caution 3 ard the three Lords Ordinars, in 


* time of Vac ince, before paſſing ſuch Bills, Acauſe publickly call the Chargers, 
againſt whom the faids Inſtrumen's arg produced; And the Lords do Or- 
* dain, that the Suſpender ſhall Depones whither he hath Lands in Praper- 


Depone that he has no other Lands belonging to him, nor Bonds, Tickets, 


r 


* " * * 
, 4 0 
wi! a @av A 2.5 Aww& PREY Y l an was wo 2 3 


\ 
as aw. Ak an a, ann 1ﬀjR }Þ << fd $$ Sn 8 _8X_ v» DJQ£a=- <a 04 


- of the Lords of Seffion = 3 
fitions, or Aſlignations (at the ſight and appointment of the Lord Ordi- 
nar ) of the ſaids Lands and Sums of Money. And in reſpect Parties do al- 


A 


ways offer ſufficient Caution in the Bill of Suſpenſion, to the effect the ſame 


may the more easily paſs, and thereafter apply for a Supplement; whereas, 
if the Ordinary who paſt the Bill, had been acquainted, that ſufficient Cau- 

tion was not to be given, he would have been more ſtrict in finding the Rea- 
ſons relevant. for paſſing the ſame; Therefore the Lords do Ordain, that 

no Bills of Suſpenſion, bearing offer of ſufficient Caution, ſhall be exped up- 

on Juratory Caution; But that the Party Suſpender ſball give in his Bill, 

bearing Juratory Caution, and that the Ordinary may conſider the Reaſons, 

with relpect to theJuratory Caution as if the former Bill containing the ſame 
Reaſons had not been paſt And the Lords Diſcharges the taking of Oaths in 

Supplement by Commisſion; And finds that theSuſpender muſtꝰ compear 

and Depone before the Ordinary on the Bills, and that no Charge to ſet at 
Liberty be paſt upon Juratory Caution. | 


ACT, ordaining the Clerks of N take Bond of their Servants, not to 
Agent in Procefses. November 28. 1682. | 
"* He Lords of Council and Seſsion, Conſidering, that albeit by the 

1 Acc of Parliament concerning the Regulation of Judicatories, It is 
Ordained, That all the Agents be debarr'd the Houſe, and not 
permitted to Negotiat in, or manage Proceſſes; And it is recomended to the 
ſaids Lords to ſee the ſame punctualy obſerved ; Yet ſome Servants in the 
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_ ACT 


4 Te Ads of Sederunt | 


41. concerning Comiſſions to Sheriffs in that part, for giving Iufefiment. 
1 8 January 20. 1682. | | 8 
0 2 Lords of Council and Seſsion considering, that his Majeſty doth 


0m 5 mg — _ 
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| e fometimes ſuſtain prejudiee by the granting of Commilsions to cer- 
en eee tain perſons, as Sheriffs in that part, for giving Infeftment, in re- 

5 gard theſe perſons, who ought to receive the Retoured Duties, and be 
| eountablefor the ſame, are ſometimes inſolvent; For remeid whereof, the 

y Lords do Ordain. That any Warrand to be paſt by them hereatter, to the 

'Z Director of the Chancellary, for granting a Comrmiſson to a Sheriff in that 
Part, for giving Infeftment, ſhall contain this Clauſe. That before the ex- 
pelling of the Commiſſion, Caution be found to the Lord Theaſurer, or Theaſu- 

0 reradeput, That the Sheriff in that part ſhall be countable for the Retoured 
Duties. ànd that the ſame be attefted, under the hand of one ofthe Clerks 

r Record the Commiſsion in the Books 


1 


* I df Exchequer, and that theDirecto 
of the Chancellary. | 


ACT, concerning the payment of the Secrataries Duzs, where Reaſon off 
| +5 Suſpenſion, are e upon the Bill. 

J 1 November 6. 1683. wg 8 
Me Lords considering that by an Act of Sederunt, dated the twen- 
| 0 ty fourth day of January, 1679. It is Ordained that the Lord Se- 
* e cretaries Dues ſhould be payed, where the Reaſons of Suſpenſion, 

* agre by warrand of the Lords diſcuſſed upon the Bill, ſicklike as if the Suſ- 


/ 


penſion had been paſt and expede at the Signet: Ando the end ihe ſaid 
Act may be made effectual, The Lords Ordainf, that in time coming when | 
any Warrand ſhall be given by them, for diſcuſsing the Reaſons of Suſ- 
penſion upon the Bill, either, upon Petitions preſented to that purpoſe, or, IÞ 
ll upon Report from the Ordinary upon the Bills, that the Suſpender do Im- þ 
| ediatly make payment of the Secretaries Dues, to the Keeper of the Signet, 
| wor -nand obtain his Recept vf the ſame, either upon the back of the Bill, or on a 
þ 2 Paper a part; and if the ſame be not done, before the Bill be called by the 
Ordinary upon the Bills, the Lords impowif the Ordinary to refuſe the Bill 
of Suſpenſſon, and appoint the Letters to be put to further execution, not- 
withitanding, of any former War rand, ſiſting execution, or appointing the 
Realons to be diſcuſt upon the Bill. | 
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Marrand for Leiters of Horningsfor Aclivery of Conſiened Money to the 8 


Clerk of the Bills, December 22. 1683. 
1 Lords of Council and Seſſion conſidering, that it is juſt and rea- 


4 
' 
K dſonable, that any ſums of Money, which were Conſizned in the | 
— hands of the Clerk of the Bills for the time, ſhould betranfnitted #nfoin,sl 
to the preſent Clerk of the Pills, to be keeped by him, and te be made furth- | 
coming, to the reſpective partics,who ſhall be found to have right thereto : 1 
Therefore the ſaids dn Letters of Horning, on fifteen days, to be 
direct, at the Inſtance of the Lord Regiſter, againſt any perſons now living ; 
who were Clerks to the Bills, and againſt the Repreſentatives of thoſe who . | 
are deceaſed, Charging them to give up, and deliver to the preſent Clerk | 
of the Bills, all ſlums ot Money, which were Conſigned in their hands, du- q 
ring the time of their exerciſing che {aid Office, as the ſame are marked in the 
Records ot the Office, and which were not given up again to the Parties, by it 
2 oi the Lords; and ordains theſe Preſents to be inſert in the Books:3/" —＋ 
ͤ ͤ ͤ CCCCW‚W £5 N ; | | 
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ACT R atifying the AT of tive Faculty of Adwacats, anent the Puyment of Dues j 
by Intrant Advocate. January 28. 1684. wh 1 
ne which day, anent the Petition given in to the Lords of Council | 
3 and Seſsion, by the Dean and Faculty of Advocats, ſhewing, 
That where the Lords, by their Act of Sederunt, dated the Twenty eight of | | 


February; one thouſand ſiex hundred and ſixty two ears did ordain aA dvo- 
cats admitted ſince January One thouſand ſix hundred and fourty e ght, and 
deficient in payment of their dues to the Faculty, pay ble to them for the uſe 1 
of their Poor, and other Publick Affairs, and all who ſhould be auminted 'q 
thereafter to pay the ſame; and ordained Letters of Horning and Poyncing + 
upon ſix days to be direct againſt ſuch Deficients, upon a Subſcribed Roll, | 
given in by the Theſaurer of the Faculty, and no Suſpenſion to pals thereof 1 
but upon Conſignation: And ſince that time the Faculty having founded | 
a Library for themſelves and the Colledge of Juſtice, which i come a vet y 
erear length, and do further intend to erect a profeſſion of Law, and to do 
ſeveral other things towards the advancement of that Sugdy in this King- 
dom: They by their Act dated the Firſt day of Januar, One thouſands ſix 
bundred ſeventie eight Years, unanimouſly * the ſaids dues upon 
Intrant Advocats, to five hundred Merks. to be Payed by ſuch as ſhould 
enter in the ordinary way upon Examination, and to a thouſand Merks up- 
on ſuch as ſhould importune the Lords to enter by Bill, or any extraordinary 
manner, which few or none hitherto . Ds to Pay being ſenſib le of the 

„ | | good 


No The Ads of Sederunt 6 
good of fo uſefula Work: and thereforecraving, that the Lords would be 
oleaſed. for the encouragement of this honourable and ufeful deſigne, to 
Authorize the ſaid Act of Faculty, and ordain Letters of Horning to paſs a- 

gainſt all Defficients of the ſaids Dues, and no Suſpenſion to paſs thereof, 
except upon Conſignation, as formerly; or otherwiſe that the Lords would 
be pleaſed to ordain them to be debarred, ay and while they Pay the {amen 
0 Which Petition, and Deſire thereof, being Read, Hard, and Confidered 
* by the {aids Lords; and they being therewith well and ripely 2dviſed, 


The Lords of Council and Seſſion have approven, and hereby approve gf 
| | the Faculty their erecting of their Bibliotheck, and of fer def for eſta- 
= bliſning a Profeſſor of Law. as a thing uſeful and expedient for the Col- 
\ ledge of Juſtice, and profirable for the whole Nation Ang For their better 


encouragement, and enabling them in the proſecu ion of ſuch a publick ] 
neceſſary work, The Lords have Ratified and Approven, and hereby Ratifies 
and Approves, the Act of the Faculty, dated in Fanyary One thouſand ſix 
hundred ſeventy eight, Impoſing the Sum of five hundred Merks Scots up- 
on all Ad vocats entering in the ordinary way, by Examination, ard the 
Sum of one thouſand Merks upon all fuch as do enter extraordinarly by 
Bill, without Examination, to be Payed to the Theſaurer of the Faculty for 
the time; and have allowed. and hereby allews the ſaid Act to be put in 
execution againſt all Advocats who have entered fince the ſaid Act, and 
have not payed the ſaid Dues, or ſhall hereafter enter, by debarring of them 
from their Imployment, as Advocats, ay and while the ſaid Dues be payed ; 
Reſerving always to the Lords a Power of Modification of the Sum of five 
hundred Merks, Payable by fuch Advocats, as ſhall enter upon Examina- 
tion, where they ſtall ind Cauſe; And Ordains theſe preſents to he Inſert 
in the Books of Sederunt; and have Reſcinded, and hereby Reſcinds all 


Q 


prior Acts of Sederynt that may derogate from the ſame. . 


1 1. concerning Decreets of Adjudication. 
| 1 e 26, 100662 77 1 4157 + 
| AF E Lords of Council and Seffion conſidering, That by the Nine- 
8 teenth Act ofthe Third Seffion of His Majzity's Second Parliament, 
congerning Adjudications, it is Statute and Ordained, That in place of 
Comprilings, the Lords of Seſsion, upon Proceſſes raiſ d before them, at the 
inſtance of any Creditor againſt his Debitor, ſhalt Adjudge and Decern to 
the Creditor, in Satisfaction of his Debt, ſuch part et the Debitor's Eſtate, 
conſiſt ng in Lando and other Rights, which were in ule to Le Appriſed, ag 


mall 
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of the Lords of Seſſion 


mall be worth the Principal Sum and Annualrent then reſting to the Credi- 


tor, and a fifth part nore, beſides the Compoſition to the Superior, and 


Expenſes of the Infeftment, Likeas, by the ſaid Act it is provided and de- 


clared, That n caſe the Debitor ſhall abſtract the Writes & Evidents of the 
Lands, and other Rights to be Ad judged, and ſhall not produce a ſufficient 
Right thereof, and deli vere the ſame, or Tranſumpts thereof to the Creditor, 
as the Lords ſhall judge neceſſary; and in cate he ſnall rot Renounce the 
Poſſcſsion ot the Lands, and other Rights to be adjudged, and ratifie the 


Decreet of Ad jndication, in that caſe it ſhall be leiſome to the Creditor toAd- 


judge all or any fight belonging to his Debitor, in the ſame manner, as he 
miglit have appriſe:] the ſame, conforrn to the Act of Parliament 166 f, Anent 
the payment of Debts betwixt Debitor and Cre ditor, in all points, under the 
Reſer vation, and with the power competent to other | Creditors, expreſt in 
the laid Act. And albeit it appears by the forefaid Act of Parliament, that 
where the Adjudication is ſpecial, and proceeds upon Protation of the Ren- 
tal, and the Debitors Production of the Writes, the Decreet ought to be 
for the Principal Sum, Annualrents thereof, and a fifth part more without 
the Penalty of the Bond; But where the Adjudicaution is general, in ab- 
ſence of the Debitor, without Probation of the Rental, the Decreet ought to 
be for the Principal Sum, Annnalrent, and Penalty (if any be) contain- 
edin the Bond or other Write, which is the ground of the Adjudication 
yet by Miſtake of the Clerksand their Servants, ſome Decreets of Adjudi- 
caution have been Extracted, adjudging the Debitors whoie Lands, in Satiſ- 


faction of the principal Sum,  Annvalrents, Penalty and a fifth part more, 
and the Lords in ſome Caſes which have occurr'd before them, being un- 


willing hitherto to annull theſe Adjudications have reſtricted the ſame to 
the privcipal Sum, Annualrents and Pcna'ty : ccumulat, contained in 


the Decreetz in regard the ſtyle of the Summons, conclucing a 


ffth part more, hath given occaſion to the foreſaid Error; but finding it. 
expedient that theLeiuges be in a certainty as to this point for the future, 


They declare, chat if hereatter any Decreets of Ajudication, proceeding with- 
out Probation of the Rental, and Adjudzing the Debitors Eſtate in gene- | 


ral, without Reſtriction, ſhall be Extracted (or a fifth pirt ore, they will 
not ſuſtain and reſtrict theſe Decreets of Adjudication, but will find the ſame. 
Void and Null, as it they hid never been pronunced: And to the end the 


Leidges may be certiorat he 


Aircar Cross of E linburgh. This was occaſſoued in} ile Caſe bitwixt 
Wilſon and Home. v. 19 Febr ary 1684 vid. Nemtoi n Deciſ. Ixxxiv p. 57. 


vie, like v ays {bid. Dei. vi p. 3. 


rein. ordains this Act to be publiſh<d at the 


= The Ade of Sederunt 
| His M AJ ES TY's Warrand, exeeming the Lords of Seſſzon 
| from payment of Taxes. | 
November 19. 1684. 
T Hs day the Lords ordained a Letter from His Majefty to the Lord 


High Theſaurer, and Theſaurer-deput, containing a Warrand, diſ- 
charging the uplifting of Taxesor Supplies from the ſaids Lords or theirSuc- 


ceſſors, to be Recorded in the Books of Sederunt; of which Letter the Te- 


nor follows, 


EHARLES R. | hs | 

lght Truſty, and Right well beloved Couſin and Counſellor, and Right 
R Truſty and well beloved Counſellor, We greet you well. Whereas 
out of a regard to what is earneſtly recommended to Us in the Third Act of 
Our current Parliament, of that Our Ancient Kingdom, We did, by Our 
Letter of the 30 day of December laſt by-paſt, diſcharge you fr-m granting 
Exemptions to the Lords of Seſsion, and ſome other Perſons, from paying 
their proportions of the Taxations and Supplies, at ſeveral times granted un- 
to Us by Our Parliament and Convention of Eſtates of that Our King- 
dom, yet finding by a Letter to Us from the Lords of Seſsion, bearing date 
at Edinburgh, the twenty third of February laſt, that their Immunity and 
Exemption ſrom payment of all Taxes, Contributiones, and other ex- 
traordinary Charges were ſecured unto them, by the Law of the Kingdom, 
at the firſt Inftitution of the Colledge of Juſtice, by the Sixty eight AF of 
the Fifth Parliament of King James V. and that this Priviledge and Im- 
munity hath been fully Ratified and Approven, by all Our Reyal Predeceſ- 
{ors since that time, in moſt Parliaments; and laſtly, by Our Royal Self, 
in the eight AF of the ſecond Seffro» of Our ſecond Parliament, which 
Rates them in a different caſe from others, to whom We were Graciouſly 
pleaſed, out of Our Royal Bounty,to grant Exemptions from publick Bur- 


dens; We have now thought fit to let you know, That in Conſideration. 


of the Premiſſes, and of their Eminent Services to Us, and that Our King- 
dom, We are Reſolved, That their ſaid Immunity and Exemption ſhall be 
ſ{o* the future, as it hath been formerly continued unto them, as being their 
Right eff abliſhed by Law; And therefore we do hereby Prohibite and Dil. 
charge you and your Succeſſors in Office, from ſuffering any Taxes, Cup- 


Plies, 
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of the Lords of Seſſion - 
plies, Contributions, or other extraordinary Charges, to be uplifted or 
called for from any of the ſaids Lords of Seſſion, or their Succeflors in that 
Court, notwithſtanding ot any Orders formerly granted by Us C particular- 
ly in Our ſaid Letter, of the Thirteenth of December laſt) to the contrary ; 
Providing nevertheleſs, as it is Our expreſs Will and Pleaſure, that no other 
Perſon ot Perſons whatſoever be freed from any ſuch Taxation, but that on 
the contrary, they be indiſpenſibly Ivable to the payment of their propor- 
tionable ſhares of all Taxarions, Supplies, and other publick Burdens im- 
poſed, or to be impoſed by Our Parliaments, or Convention of Eſtates, u- 
pon the reſt ot Our Subjects of that Our Kingdom, conform to the Intent 
and Meaning of. the {aid third Act of Our Current Parliament; For all 
which this ſhall be to you, and all others who may be therein reſpedively 
concerned, a ſufficient Warrand : And fo We bid you heariily Farewell: 
Given at Our Court at Mitehall the fifth day of April 1683. And of Our 
Reign, the 3 5th. Lear. Subſcribed thus by His Majeſty's Command, Morray. 
VVhich Letter is directed on the Back thus, To Our right truſty and right 
well beloved Coufin and Counſellor, and Our right truſty and well belov- 
ed Counſellor, William Marquels of Qycensberry, Our Theſaurer principal, and 


John Drummond of Lundee, Our Theſaurer Deput of Our Antient King- 
dom of Scotland. + | | 


ACT, Diſcharging the Printing of Informations. 
January 2. 1685. 


- 


He Lords of Council and Seſſion, upon divers good Conſiderations, 

| Do Prohibit and Diſcharge Printing of any Informations, or other 

Papers relating to Proceſſes intented before them, or any Inter- 

locutors, Acts or Decreets in theſe Proceſſes; and Diſcharges all Printers 

within this Kingdom to receive in any of theſe Informations, or other Pa- 

pers abovementioned, to be Printed, without an expreſs Warrand from 
the ſaids Lords. 


* WARRAND for Regiſtrating Diſpoſitions of Bankrupts Lands in the 
| | oo of Seſſion. | 
January 10. 1685. 


A He which day the Lords ordained the Diſpoſitions to be made of 
Bankrupts Lands, by theſe having Commiſſion from them to ſell 
| the ſame, conform to =y 17th Act of his Majeſty's 3d Parliament, 


* 


* 


10 The Afs of Sederunt 
1 in, Azno 1681. To be Regittrat in the Books of Council and Seſsion, by 
th” ordinary Clerks of the Seſsion, an appoints a ſeparat Regiſter- Book to 
be kept in each one of the Clerk; Chambers, wherein theſe Diſpoſitions 
may be Recorded, with a Minut-Book relating thereto, N 


ACT relating to the Sale of Bankrupts Lands. 
| March 13. 168 5. 
F as upon a report made this day to the Lords of Council and 
Seſsion, by one of their number, of two Diſpoſitions of Sale of Bank- 


rupts Lands granted conform to the Order and Method preicribed by 
the late Act of Parliament, in rhe Year 161. That point did occur to be 
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palitions to be ge inted by Creditors of their Rights to the Purchaſer: For 
clearing whereof, the Lords do Declare, that the Creditors who are prefer- 
ed to the price of the Lands upon pꝛyment, ſhall be holdeti to Niſpone their 
- Righrs and Diligences uſed at their Inftances, in favours of the Purchaſer, 
with Warrandice g#9a4 the Sums received by them; ſo that in caſe of E- 
viction of the Lands Diſponed, they ſhall be lyable to refound theſe Sums 
in whole, or in part, effeiring to the Eviction, and the Sums payed to them, 
with the Annual-Rent thereof, only from the time of the Sentence; pro- 
viding always Intimation be made to the ſaids Creditors of the Procels for 
Eviction, before Litis- conte lation in the Cauſe; and the Lords Declare 


this to be the import of any former obligements of Warrandice given by, 
Creditors in the caſe forelaid. l 5 


ACT in feuvonrs of the Under-Clerks, anent the payrent af their Dues 


where Commiſſions are granted, 
November 17. 1685. 


14 HE which day, anent a Petition given in to the Lords of Council 
and Seſſion, by the Under-Clerks of the Seſſion, mentioning, that 
where the greateſt part of al their Trouble and Pains, in Proceſſes wherein 
they are C ſerks, is in theſe that comes the length of Lits - conteſtation, and Pro-, 
bation led therein; and after ſeveral Debates, writing of Minuts, Extend- 
ng of Scrolls, again and again; all the benefit they can expect tor their pain 
18 


conſidered by them, concerning the obligement ot Warrandice in the Difſ- 


of the Lords of Seſſion 
is y payment for the Depoſitions of Parties an Witneſſes, conform to 
| theARt of Parliament: But when the Lords grants Commiſſion ( as is 
now very frequent) to examine Parties and Witneſſes in the Country, the 
Petitioners get nothing, and are thereby fruſtrat of all the payment which 
they expected, and uſed, to get for their Pains: And therefore craving, 
that the Lords would allow the Petitioners the half of the ordinary Dues, 


whereParties and Witneſses are Examined by Commiſsion: whereby they 


will be encouraged to ſerve the Lords and the 'Leidges more cheartully, 
Which Petition being conſidered by the ſaids Lords, They Found the de- 


fire thereof juſt and reaſonable, and do Ordain, that in time co ning, when 


Commiſsions ſh1l{ be granted by them, for Examin ing of Parties or Wit. 
neſses, that theUnder-Cl-rks ſhall have the half of the ordinary Dues which 
are payed to them, where Parties and Witneſſes do Compear before the 
Lords. and Depane, viz. A Merk for each Party, and halt a Merk for 
eich Wi:ne3 Examined by Commitlsion, to be payed ar the return of the 
Report andConmiſsion, before an Avi uu] be put up in the Minut Book. 


An ordains chele preſents to be inſert in the Books of Sederunt. 
} ACT Concerning Proceſs of Celsio Bonorum. 
December 1. 168g, 


T He Lords of Council and Seſsion taking to their Consideration the 
abuſes which have ſately creept in, by the Clandeſtine calling and 

carrying on of Proceſſes of Bonorum in the Outer-Houſe, where- 
by the ſame co nes not timeoully tothe knowledge of the Creditors concern - 
1 that they may be heard ; and that ſeveral perſons have procured De- 
creets' of Bonorum, who in Law ought not to have the ſame : For remeid 
whereof, the Lords do Ordain, that in time coming, after a Summons of 
Ce ſio Bonorum ſhall be called by the Clerks in the Outer- Houſe, albeit there 
be no Comperance at the calling for any of the Creditors, yet the Proceſs 


ſhall be Enrolled in the next Weeks Roll for the Outter Houſe, and a Roll 


of the names of all the Creditors conveened in thatProcels affixed on the 
Wall of the Outer-Houle, and Ordains, that in the Summonds, there be 
ſpecially Libelled the occasion and way how the Purſuer came to be /apſus 


'Bonis, and that he adduce Probation, or produce ſufficient Inftrutions or 


1 Evidences of the ſame in the Proceſs: And ordains chls Act to be inſert in 
the Acts of Sederunt. | | _ 4 
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ACT Declaring the Clerk of the Bills hable for the Parties Damnage where 
5 24 bee refuſes a Sufficient Cantioner.. 


February 18. 1686. * 


THE Fords of Council and Seſſion, confidering that Parties may be 
a pre judged, not only by the Clerk of the Bills,- his receiving of in- 
ſolvent Cautioners, but al ſo by his reiuſing of Cautioners, who are {ufficient : 
theretore they Declare, that the Clerk of the Pills ſhall be lyable for the 
Parties Damnages, als well where he reſuſes a Cautioner who is Sufticient,or is 
holden and repute to be ſufficient, as where he receives an inſufficient Cau- 


tioner. 2 f 


A.C-T Concerning the Order of the Lords going to the Side- Bar, and Report. 
Y 85 ing of Cauſes. 


November 4. 1686. 


H E Lords of Council and Seſſion, for aveiding Confuſion at the 
| Side- bar, do Ordain, that only two Lords in one Day, ( tefidethe 
1 Ordinary on the Bills) ſhall go to t he Side- Bar to call Proceſſes, ard Ore of 
f them only at one time, and that in the Order following, Viz. Firſt, Theſe 
Two, who were Ordinaries in the Outer-Houſe, the two weeks immediatly 
' preceeding, and the next day, theſe two, who were immediatly before them, 
and ſo forth the reſt of theLords, and that there be no exchanges of days a- 
mong the Lords. And the Clerks are diſcharged to write any Miruts in any 
Proceſs called at the Side- bar, contrair to the Order and Regulation above- - 
mentioned, upon pain of Deprivation z And likewiſe, That the Lord! 
who was Ordinary in the Outer-houſe, the immediat preceeding week, and 
no other; without bis allowance ſhall go out to the Bench, in the Outer: 
houſe, and from Nine a Clock, until the Ordinary come out, call any Pro- | 
ceſs, wherein he kad former ly pronunced Act, Decreet, Proteſtation, or 
Interlocutor; and upon Application ot any of the Parties, ſhall find cauſe 
to hear the ſame again; providing always the party Apply within the ſpace 
_ ofa Week, after the pronuncing ot theA®.Decreet, Proteſtation, or Inter- 
locutor, after which time, the Lords diſcharges the Callirg. or Hearing of 


| | the ſame, either upon the Bench, or at the Side-bar, but leaves the parties 
. | 6h pa: 
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of the. Lords of Seſſion. 13 
to ſeek Remeed by Suſpenſion, or Reduction, as accords, . And to the effect 
the parties and their Procurators.may know the particular Days of the re- 
ſpective Ordinaries weekly, They ordain the Keeper of the Rolls for the Out - 
er-Houſe to affix upon the Wall each Munday weekly, the particular Days, 
and Names of ſuch Lords as are to be Ordinaries at the Side Bar the Week 
following. And the Lords Diſcharges the Clerks in the Inner -Houſe to 
read any Petitions, in relation to any Interlocutors prenunced in the Outer 
Houſe, except the Petition bear, That the Party had applyed to the Ordina- 
ry, whom he ſhall name, and that He had refuſed to give th em the Lords An- 
ſwer, upon an amaund, conform to the late Act of Parliament, anent theRe-. 
aulations; And the Lords ordain, that in time coming, only two Lords in 
one Day Report Cauſes, and that they do the ſame; as they ſtand in Order, | 
in the Squadrons. And that the Keeper of the Roll for the Outer-Houle affix 
upon the wall each Munday, the Names of the Lords who are to Report Cau- 
les that Week, and the particular days whereon they are to Report; And 
ordain, That the Informations to be given to the L3rds ſhall mention on the | 
back thereof, by what Lord the Cauſe is tobe Reported, 


Order concerning Gratis Warrands. 
077% | November 20 1686, 1 .Y 
H 


= E Lords of Council and Seſſion do ordain, That any Petitions which - 
hall be given in hereafter, by Perſons craving the Benefite of the 
Poors Poll, ſhall condeſcend upon the Proceſs wherein they are Purſuers or 
Defenders, upon account whereof, they deſire that Benefite, and that the 
Warrand for En-Rolling them amongſt the Poor ſhall be Reſtricted to theſe / 

Proceſſes allenarly, and the Warrand to continue only for three Years,unles' — 

the ſame be renewed, - | er ce TWWE » 


4: ACT anent the ordering of the I uner-Houſc, ih 
December 16 1686 Tt. 
1 2 Lords of Council and Seſſion conſidering, That by the Ancient 
1 Cuftom, no perſons ot whatſoever Cuility, were permitted to come 


within the Bar of the Inner- Houſe, 8 the time of Debateing Cauſes, ex- 


cept - 


14 be Aﬀs of Sederunt 3 

cept His Majeſty s Advocat, the Clerks of Seffion, the Clerk of the Bills, and 
his Deput, and one Macer, they do Revive that Cuſtom, and Ordain the 
ſame to be duly obſer ved in time coming, diſcharging hereby the Macers to 
permit any Perſons, except thoſe above expreſt, to come within the ſaid Bar, 
as they will be anſwerable on their perril. And in caſe any Perſon be deſi- 
rous to {peak with any of the Lords, while they are upon the Bench, that he 
call for a Macer at the Door, and give notice thereof by him; It is always 
hereby Declared, that the Lord Theſaurer, and Theſaurer Deput, or the 

Commiſſieners of his Majeſties Theſaury, not being of the Bench, ſhall 
be allowed to be within the Bar, When the King's Cauſes are called and De- 


bated, and nootherways. 


40 T Impowering the Magiſtrats of Edinburgh to impoſe a Stent of 50 
pounds Sterling yearly, for cleanſing the Town for Three years, Frey 


January 29, 1687, 


HE Lords of Council and Seſſion conſidering, that by an AA of the 
1 laſt Parliament, the Magiſtrats of Edinburgh are ordained to lay 
dan effectual ways, tor preſerving the Town, Canongate and 
Suburbs, from Naſtineſs, and freeing the ſame of Beggars, which repair in 
and about the Burgh, under the Pains and Certifications therein expreſt; 
And the Lords ot Se ſſion are, by the ſaid Act, appointed to meet with the 
Magiſtrats, and to receive from them rational Propoſals to that effect, Who 
are likewiſe Authorized with conſent of the Magiftrats, to impoſe ſuch Taxes 
upon the Inhabitants, Burgeſſes and others as they ſhall find juſt and neceſ- 
fary. for cleanſing the Town, and in puriuance of the ſaid Act ot Parliament. 
The Lords of Seſſion having ſeveral times met with the Magiſtrats, and at 
laſt reſolved, and condelcended upon a method of cleanſing the Towa of 
Edinburgh, Canongate and. Suburbs, from filth and Naſtineſs, and of purg- 
ing and freeing the {ame of Beggars, repairing in and about the laid Burgh, 
as is more fully expreſt, and Inſert in the Articles. under the hand of Sir 2 - 
lexander Gibſon , one of their Clerks, And the aids Lords being convinced, 
that for the effeqtual Performance thereof, it will at firſt, require ſomꝭ con- 
fiderable Exp:nce to be deburſed, for that end; Therefore the Lords of coun- 
cil and Seſſion, conform to he Power granted to them, by the far! Act of 
Parliament; and for the Magiftrats, their Enconragement to perform the 


fame effectualy, Do, wich Content of che Migiſtrats, Authorize and Im- 
5 : | | power 


of the Lords of Seffion. 1 
power them, to Impoſe a Stent of five hundred pounds Sterling yearly, for 
the ſpace of three years, Commencing from the Term ot Caxdlemaſs, in this 
year, one thouſand ſix hundred and eighty ſeven, upon all the Inhabitants, 
Burgeſſes, and others within the Town, Canongate, and Suburbs there- 
of, according to the Rents of the Houles poſleft by them, to be employed, 
for defraying the Expence of Cleanſing the Town, and freeing the tame of 
Beggars: And the {aids Lords, do hereby Declare, that it ſhall be always 
Competent, and in their Power, to Ordain and Preſcribe, what further 
methods they ſhall find expedient, and neceſſary from time to time, for 
_ Cleanſing of the ſaid Town of Edinburgh, which the Magiſtrats ſhall be hele 
den to perform, without craving any further Impoſition, or Expence, than 
what is hereby Granted, and Declares, that if the Magiſtrats ſhall be any 
ways Remiſs, or Negligent, and ſhall not effectualy Cleanſe the ſaid Burgh, 
and free it of Beggars, in, and about the ſame, the Impoſition hereby Grant- 
ed, ſhall Expire, and become null and void, and theMagiſtrats ſhall Incur 
and be Lyable to the Certifications contained in the {aid Act of Parliament. 
And for the furthet Encouragement of the Magiſtrats in this matter, the 
Lords of Seſſion, for themſelves, and likewiſe the Advocats, Clerks, Wri- 
ters to the Signet, and other Members of the College of Juſtice, have Vo- 
luntarly aud freely off-red to be lyable for payment of their reſpective Pro- 
portions of the foreſaid Sum, according to the Rents of the Houſes, which 
they poſſeſs. It is always hereby Declared, that this Offer ſhall no way- 
prejudge the ſxids Lords, and Remanent Members of t he Colledge of Juſtice 
as to their Priviledge of being free from all Stents, and Impoſitions, within 
the Town of Edinburgh ; and the Lords do Declare, that they will appoint 
two of the College of Juſtice, to be preſent, when the Stent thall be m ade 
for the ſaid Sum, to ſee that the fame be equaly Impoſed; and for that 
eſſect. appoint the Magiſtrats to give timous intimation to them, of the time 
ot making the (aid Stent, And Ordain this Act to be inſert in the Books 
of Sederunt, | 
Sentence in Favours of the Members of theCollege of Juſlice, againfl the Town 

| | of Edinburgh. 


February 23. 1687. 


He I crds o Conncil ard ges on having conſidered the Summons ot 
Declr ter, ited it dhe Inſtance of the Members ol the College 
0 
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ot Juſtice, of their Privileges 


penſion raiſed by them of the Charges given at the Inſtance of the Town, 


for payment of the Annuitie, and the Bill of Suſpenſion, given in of the 


painſ the Town of Edinburgh ; The suf 


Charges for their Proportions of his Majeſties Supply, the Anſwers made 


thereto for the Town, and whole Diſput proponed for either Party, with 


the Acts of Parliament, and other Ads and Writs founded on hinc inde in 
the Debate; They ſuſtain the foreſaid Declarator, as to the Members ot the 
College of Juſtice. their Immunitie and Exemption from payment of the 


Annuitie for the Miniſters Stipends; And Decerns and Declares them free 


* 
- 
* 


thereot, both as to bygones and in time coming, and Suſpends the Letters 


ſimplici ter for the ſame; and likeways ſuſtains the Declarator, as to their 


* 
* 


Immunitie from Watching and Warding, and any Impoſitions for the ſame, 
and from payment of any Cuſtoms, Calſey-mails, Shore- dues and other Im- 


poſitions, laid on their Proviſions of Meat and Drink for their Families, and 


their other Goods carried to, or trom the Town, and collected at the Ports 
or other places within the Liberties of the Town; And Declares, that the 


Producing a Certificate ſubſcribed by a Member of the College of Juſtice, 
bearing that the Goods or Proviſions do Properly belong to him, ſhail be 
ſufficient for freeing them from payment of the {aid Cuſtoms and Impoſiti- 
ons, the Certificat being renewed once in the half year at leaſt; And Suſtains 
the Declarator, as to the Purſuers Exemption from the Civil Jurisdiction 


of the Magiſtrats of Edinburgh, and Declares, that upon their proponing 
Declinator thereof, the Magiſtrats ought to deſiſt from any Procedor againſt 
them without neceſſity of Advocation, and before anſwer as to the Crimi- 


nal Jurisdiction, and to that Point of the Declarator concerning the Pur- 


ſuers Imploying Un. freemen within the Town. the Lords Declare they 
will take Tryal what has been the former Cuſtom as to both theſe points, 
and particularly what was done in the caſes mentioned in the Debate; And 
the Lords Ordain, that where a Taxation or Ceſs is impoſed by Acts of par- 


liament, or Convention of Eſtates; To which the Members of the College 
of Juſtice are or ſhall be lyable, that there be a ſpecial and diſtint Stent 
made upon the Town and Suburbs for the Qz9ta impoled, and ſo much 


more only as may defray the incident Charges! Collecting the ſame, where- 


in no Exemption ſhall be given to the Magiftrats, Stent-maſters or other 
perſons, but that they be Stented for their Proportions of theſe Impoſitions 
as well as other Inhabitants, and likeways, that the Tenements belonging 


a 4 


to Trades be Stented, and the Towns Common Good, where the ſame con- 


fits in Land or Few- duties, and doth. not bear Burthen with the Shire; 


Mache L b Sein 


but pre judice to the Townof Edinburgh, if they think fit to lay on the pro- 


ortions of theſe who have been in uſe to be exempted upon their own Neigh- 


ours, but not upon any Members of the College of Jnſtice 5 And to the 


end theſe Impoſitions warranted by publick Authority may be equaly laid 
on, and theſe of the College of Juſtice, who are Heretors not. burdened 
beyond their juſt Proportions, The Lords Declare, that they will from time 
to time Nominat one Advocat, and one Writer to the Signet, for each 
Quarter of the Town, to meet with the Stent-maſters, who ſhall be appoint. 
ed by the Magiſtrats, at their taking of the Survey, and Valuation of the 


whole Tenements within the Burgh and Suburbs, and of the Trade of the © * 


Burgeſſes which is in uſe to be Stented, and to bear a part of theBurthen 
of the Ceſs, and to be preſeut at all their Meetings for impoſing of the Stent, 
and to ſee thaf the Valuation be juſtly and equally made, and the Stent 


laid on accordingly, and for that effect, appoints the Magiſtrats to make 


Intimation of the time of the Stent - maſteas Meeting to the Lord Preſident 
of the Seſſion, the Dean of Faculty. and the Keeper of the Signet, Ten days 
before in the time of Seſſion, and Twenty days in the time of Vacance; And 
Appoints this metho#! of Srenting, to begin! and take effect for that Termof 
His Ma jeſties Supply due and payable at Martinmaſs next, 1687. but pre- 
indice to the Town of Edinburgh, to uſe execution for that Terms Supply 
which was payable at Martinmaſs laſt 1686. and the Whitſundays Term now 
enſuing, according to the Stent already impoſed for theſe two Terms; And 
the Lords do Declare the perſons following to be Members of the College of 
Juſtice, who are to en joy the Privileges avovementioned, viz. The Lords 


of Seſsion, Advocats, Clerks of Selsion, the Clerks of tke Bills, the Writers : 


to the. Signet, the Deputs of the Clerks of the Seſsion, who ſefve in the 
| Outer"Houſe, and their Subſtitutes for Regiſtrations, being one in each 
Clerks Office, the Three Deputs of the Clerks of the Bills, the Clerks of Ex- 


chequer, the Directors af the Chancellary, their Depute, and two Clerks - 


thereof, the Writer to the Privy Seal, and his Deput; The Clerksof the 


General Regiſter of Seaſings and Hornings, the Macers of the Seſsion, tlie 
Keeper of the Minut Book, the Keepers of the Rolls of the Inner and Utter- 


| Houſe. And the Lords do extend the Priviledges foreſaid to the perſons 


following, viz. One actual Servant of each Lord of the Seſsion, ene Ser- 
vant of each Advocat, Four Extracters in each of the Three Clerks Offices of 


the Seſsion, Two Servants employed by the Clerk of Regiſter in keeping 
the publick Regiſters, the Keeper of the Seſsion- Houſe, and the keeper of the 
Advocats Library. lt is always hereby Declared, that if any of theſe Ser. 
” T 5. E | vants 
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ks . The Aths of Sederum"ÞE" 
van and 6thers,- to whom the foreſaid Privileges are extended, ſhall keep 
Merchind-Shops, Taverns or Ale-Houlſes, or excerciſe any other Trade with-. 
in the Burgh, they ſhall-not enjoy any of the [Privileges abovementioned, 


and ordains theſe Preſents to be Recorded in the Books of Sedetunt, and to 


9 
) 


be Printed, Ae | 
Ws. ret | 1 | 2 | f Fs op: : $341 — 74 8 , 
Ac concerning Decretts conform. 8 


june 23. 1687, 


E Lords of Council and Seſſion confidering, that the cuſtom here- 
c cotore obſerved, wherreby Viniſters of the Goſpel hath been in 
-uſe to purchaſe Decreets conform, upon Decreets ofLocality obtained by 
their Predeceſſors, is unneceſſary, and ineenvenient, and chargable to tlie 
Miniſters: Therefore the ſaids Lords do declare, that wherea Decreer of Lo- 
cality is obtained by aa Miniſter for his Stipend, any Succeeding Miniſter 
needs not obtain ⁊ Decreet conform thereupon; but upon a Bill given in by 
him to the Clerk of the Bills, in the ordinary way, and production of his 5 
Prelentation, Collation, and Inſtitution, with the Decreet of. Locality ob- f 
tained by his Predeceſſor, Letters of Horning may be direct againſt thefe | 
Jyable in payment of his Stipend; and Declare, that any Execution which 5 
mall be led thereupon, iſhall be valid and fufficient, notwithſtanding any "0 
former cuſtom or practice to the contraay © © AF 


Acc diſcharging Deereets to be delete in the Minut-Book, fer not payment + | © 
e - FRM, * . " _ "of the Macers Dues. as f | F n 325 25 + 8a | 


HE Lords of Council and Seſſion confidering the prejudice the Lei- 
JI ges do ſuſtain, By ſcoring of Decreets in tlie Minut- Book, for not 
payment ofthe Macers and keeper of the Minut- Book their dues; therefore 
hey diſchafge any Decreets put up in the Minut- Book, to be ſcored or de- 
Jete upon that ground: And ordains the Clerks of the Seſſion, in their re- f 
ive Offices, to appoint that perion who uplifts their own dues, alſo to Ws 
Collect the dues payable to the Macers and keeper ot the Minut-Book for 0 
Deereets Extracted intheir Chambers, according to the Reſponde whereaf, 1 
the ſaid Collector ſnall be lyable to make due pay ment to them: And ordainis ; 
A | that 5 * 


= 


f the Lord. of 'Seffion. 
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- that . | 
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'F* E Lords of Council and Seſſion conſidering the prejudice the 
1 Leidgesdoſiiſtain, bythecuſtom uſed in putting up in the Minute 
Book, Decreets obtained by a Party, againft ſeveral Defenders, expreſſin 
only one of their names, and comprehending the reſt under the word, a; 


others ; Therefore they ordain, that in time coming the keeper ot the Minne- 


Book ſhall Tet down therein the Names and Deſignations -of all the Defen- 
ders, againſt whom the Decreet is given; withcertification, that if any of 
their nãmes be omitted; the Decreet as to that perſon, i ſhall be voll 
and null ; excepting Decferts given againſt Terinents in Poyndings of the 
Gwund, Removinys, and for Maills and Duties, wherein it ſhall. de ſuffci- 


ent to mention them te be Tennents in ſuch a Barrouy er Tennendryz b 


* * 


if any of the Defenders Called, or a third party Compearing, propone up 
ea bp Right, ind Deffeec be given againſt him, his name is to be inſert i 


the Mitur. Bock: Ard the Lords Ordain, that in Proceſs againft Debitors, 
Where an Adyocat Compeats for any of the Defenders, for whom he did not 
return the Proceſs, that he ſhall mark with his hand upon the Procefs,»for 


What perſon he Compears, and Subſcribe the ſame, conform to the A bf 


Pirhiament, and that he be not allowed to propone a Defence for the Party, 
untill he do the ſame. . 1 33 
The formula of the Oath in «'Ceſlio Bonorum, 1 5 —— 
d ²˙ i - © - 1 
C90 e mene | 
THE Lords of Council and Sefton do Ordain, that is Proceſs of 
1 Ceſſio Bonorum, the Purſuer ſhalt give his Oath in the Terms fo lo w- 
ing, 27. It he hath any Lands, Heretages, Sums of Money, Goods 
or Gear belonging to him, more than is contained in the Diſpoſition, aid 


other Diſpobtipn rlan that Which is produced; nch if he hath made a 
other before lis Itpriſonment, and. if he ack no edge that hechatll 


Inventar progiuced in Proceſs if finee! his Impriſonment he hath made — | 


SY 44. * 4 f ; wa 
-* 394. Jag 5 * 


Regponte-Book: wake mention of tlie date ot the Decrett Extratec, 
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2 be Acts o ae unt | | 
any-other:Diſpofition before his Impriſonment, that he condeſcend upon | 
the ſame,-and alſo that he Depone, if ſince his Impriſonment he hath put 
out of his hands any Moneys, Goods or Gear belonging to him: And the | 
Lords do declare, that if the Purſuer fhall deny that he bath grant-d any | 
other Diſpoſition, ard that his Oath fhall thereafter redargued, the Decreet | 
of Honorum obtained by him, ſhalt be void and null, and he thall never 


get the benefit of a Ceſſio Bouorum thereaiter. 2 
2 3 „ J * * 8 41 — 5 1 5 | « | * 2 | 2 A F 1 g 25 3 ' 
„ͤ 21: ACT concerning Oaths in Exhibitions, ,, _ © 
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HE Lords of Counci! and Seſſion conſidering the inconveniences 
to his Ma jeſties Subjects, by Defenders called in Exhibitions or 
1 
( 
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t 
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* HE Lords of Council and Seſſion, conſidering the prejudice the 


1 Leidges do ſuſtain, by Suſpenſions raiſed frequently upon calum. 

mous reaſons referred to the Chargers Oath > They Ordain, that in time f 

coming, where Bills of Suſpenſion ſhall be given in, and the reaſon offered 4 

eo: be proven by the Chargers Oath, that the Ordinary upon the Bilis, It | 
Te find the reaſon relevant, ſhall take the Oath of the Charger, * 
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- 5 ACT for marking the Nawes of tho Witneſſes Examined upon the AF. ” 


F the Lords of Seſſion. 21 


ſent; upon the verity-of the reaſon, in order to the paſſing or refufing of the 
Pül of Suſpenſion 3 if the Charger be abſent, that he — 5 the 8 0 
Oath of Calumny, that he hath juſt reaſon to propone the Reaſon of the 
Suſpenſion; and he Deponing affirmative, or it he be not preſent to give 
his Oath, that in either of theſe caſes, the Ordinary pals the Bill, with this 
Quality, that the Suſpender ſhall be lyable to the Charges and Expences: - 
the Charger ſhall be at through the purchaſing of that Suſpenſion, and in 
diſcuſſing of the ſame, according as he ſhall depone upon theſe Expences, 
without any modification thereof, if the Letters ſhall be found orderly pro- 
_ ceeded.. .. N | 1 5 | 8 RITES 
ACT concerning. the trial of Advocats, who enter npon a Bill to the Lordi. 
fully 6. 1688. | 


HE Lords of Council and Seſſion, do Ratifie and Approve the form 
| and manner of trial, which is at preſent, and hath heen theſe ſe-- 
veral years bygon obſeryed;-as to ſuch who enter Advocats upon trial, in 
the ordinary way, viz. By privat and publick Examination, and aſsign- 
ing them: the Subject of a publick Leſſon; and finding it expedient that ſome 
courſe be taken for regulating the entry of others, ho are admitted extra- 
ordinarly upon a Bill to the Lords, They Ordain, that in time coming, 
when any perſons ſhall apply to the: Lords, to be entered Advocats, with- 
out undergoing the ordinary trial, they ſhall be examined by the Lords i 
preſentia, concerning their knowledge of the Styles, the form of Proceſs, 
and of the Principles of our Law, and that the Lords ſhall be well inform 
ed. of their, integrity and honeſt deportment, before they be admitted. 


-w 
- © 
at 


July 7. 1688. 3 


HE Lords Ordains, that the Ordinary who Examines Witnefſes;. 
immediatly after the Examination, . ſhall ſet down upon the Act or 
Warrand for Examination, the Names of the Witneſſes Examined by him, 
and Subcſribe the ſame; And the Lords Declares, they will have no regard 
to the Depoſitions of theſe Witneſſes, whoſe: names ſnall not be ſet oun by; 
the Lord Examinator, in manner foreſaid !!. 1 
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Jiuuy 8. 1688. 


HE Lords of Council and Seizian do ordain, that in time'coming, |} - 

when any Bankrupt ſhall raiſe a, Proceſs of Ceſſis Bonorum againſt 

his Creditors,.that with the Proceſs he produce a Certificat, un- 
der the hand of one of the Magiſtrats of the Burgh where he is Incarcerat, | 
bearing, That he hath been the ſpace of a Month in Priſon; without which | 
Certificat; the Proceſs is not to be ſuſtained; and hen he ſhall obtain a 
Decreet, Ordains the Magiſtrats of the Burgh, before his Liberation out of 
Priſon, to cauſe him take on, and wear upon his Head, à Bonnet, partly 

of a Brown, and partiy of a Yellow Colour, with upper- moſt Hoſe, or 
Stokings on his Legs, half Brown. and half Yellgw coloured, conform. to 

a Pattern deliyeted to the Magiſtrats off Edipbyrgh, to be kerped in their 
Tolbogth, and that they cauſe take ag Dy voun to the Marcat Croſs, b.. 
twixt ten and twelve a Clock in the forenoon, with the foreſaid Habit, 3 
where he is to:{it-upen the Dy vour Stone, the ſpace of an hour, and then 
to be diſmiſſed; and ordains the, Dyvour to wear the ſaid habit. in all time I 
thereafrer 3; and, in caſe he be found either wanting, or diſguiſing the ſame, | | 
he ſhall loſe the benefit, of the Bonoruum ʒ. And incale the Magiſtrats Certi- | 
ſicatatoreſaid; ſhall; be;redargued,. or that they ſhall-not oblerve the” faid® [ 
Order, in the liberation of Dyvours,, they, ſhallbe lyable in the Debt, for 

which the Dy vour;16Lngarcerat 3, And. the. Lords, Declares; they will'ob- t 
ſerve this Act in time coming; and will nat :diſpenee with the foreſaid Ha- 5 
bit, except in caſes of Innocent misfortune, liquidly Libelled and Proven. by 
dard ant ec dale and tile Agent for the Royal · Burrows, 1 
80 tranſmit a Printed Copy thereof to the Magiſtrats of each Burgh. : T 


ACT, anent Notars. 
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H Locds of Counci] and Seſsion do Probibiteand Diſcharge No- ff te 
„tarts 40 ſubſcribe VVrits-for; perſons, who cannot write themſelves, — 
unlels it either conſiſt in the Notarꝭ k no- Kreta be for hom. ay 
and at whoſe command they ſubſcribe, is the perſon defigned inthe Writ, pa 


or 


. 


.* 


or: that the ſame - vey by theſe who Subſcribe Witneſſes to the Notts 
| Sublcription, or by other credible perſons, and which the Notar is to men- 
tion, when he Subſcribes for the Party. And to the end, that this Act 
_— beknown to all his Mazeſtie sLeidges, Ordains the ſame Om ith. 


the Lord of Seſſion: 3 
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AC T anent the C alling of Traneforrings. 
July 26. 1688. 1 


THE Lords of Conc and Seſsion do Declare, 1 Stony of / 
Y Transferring. being ſeen and returned, may be called before the 
Ordinar, in the Outter houſe, and that he. may e ME, 


albeit the ſame be not Enrolled... 3 3 


A CT. e Summons. of Wahi, e £21:25-90 OY 
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Las S of tha _—_ if the ordinary. form ob knees were NU ao" 
Le, oſerved in this extraordinary: Caſe, and withal confidering that the 
Lords in extraordinary caſes. have. allowed Edictal Citations at the Mar- 
cat-Croſſes; Do. therefore for the eaſe of the Liedges appoint the kecper of 
the Signet / to exped· three Summons of Wakening for each Shire of the” 
Kingdom, leaving a-large Blank for inſerting Proceſſes thereip, anddo here- 

by ordain the Sheriff. Clerk of each Shire, andthe. Clerkso f theStewartries 
of Kireudbright and Orinaß; and in caſe of their abſence or neglect, the 

Town. Clerks of the Head- Burghs of the Saids Shires, and Stewartries, to 
inſert all Proceſſes vhereof he ſhall receive a Note before the ſecond Mercat- 


day after theſaidso Bla Summans comes to bis, Hand, and that he cauſe 
Cite all Perſons and Parties reſiding within the Shire or Stewartrie upon 


ſiw days, to appear before the Lords, for Wakening, the ſaids Proceſſes, and 


that he cauſe read the ſaid Summons publickly at the Marcat-Crofs, bet wiæt 


ten = r mo on the a Mercat- —_ after os ſeveral O . and 


ot 


24, ue Als of Selerimt: 
of the principal Clerks of Seſsion, and that he make the like Citation upon the 
ſecond Blank Summons ſent to him upon the next Mercat-day in manner 
 foreſaid, for all the Proceſſes whercof he ſhal receivea: Note for the ſecond 
before the ſaid Mercat-day 3 And that he do the like onthe next Mercat-day 
thereafter, as to the third Summous ſent to him, and that he cauſe the Ex- 
ecutor , ſign all the ſeveral Executions. with the Witneſſes that he Imploys 
therein reſpeclive; Providingalways, that he receive ſix Shilling Scoir with 
| each Note of the Proceſſes to be inſert as aforeſaid, for doing the Duties a- 
bave-writtenz and for returning the Proceſſes to the. Clerk, It is hereby 
Declared, that this is without prejudice to any Party that pleaſes to make 
uſe of Waknings in the ordinary form, & thatit is only to be extended to ſuch 
' Proceſſes, as were not ſleeping the firſt of November 1688. and ſince that. 
time have not been called through the Surceaſe of Juſtice. and that there is 
no neceſsity to Waken coucluded cauſes; (the ſame having never been in 
uſe to be Wakened ) which the Lords will adviſe. and proceed in ac- 
cording to the Books of Enrolment : Likeas, the Lords appoint the Purſu 
ers, to have Benefit by this Order, to have their ſeveral Executiqns deliver- 
ed to them by the Clerks of the Seſsion, andappointsthem to preſent Cop-. 
pies of the laid general Summons, to be formed by the Writers, and paſs. 
the Signet, as is uſeual in taking Summons of the Signet And it is here- 
by Declared, that where Summons were formerly execute for the firſt Dyet, 
and the ſecond Citation not given. that in that Caſe a new Sammons may 
be raiſed in Name of their Majeſtie s King Milliam and Queen Mary, which 
L ſuffice in place of a ſecond Citation, and if the Summons have been 
execute for both Dyets, but not called, that the ſame may be Wakened 
in the. ſame- manner, as is appointed by this Act for Summons, which have 
been called. And ordains this Act to be Printed and publiſhed by Macers 
or. Meſſengers at Arms, at the Mercat-Croſs of Edinburgb, and Appoints: the 
ſeveral Sheriff Clerks to cauſe publiſh the ſame-at the Mercat-Crofsof the 
Head: Burgh of the Shire upon the next Mercat-day after the fame ſhall- come 
to. their hands, betwixt Ten and Twelve a Clock in the forenoon. : 
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LET concerning Dedlinators propened againſt the Ordinaryin ebe Oitter- Houſe, . 
"THE Lordsof Council and Seſsion confidering; that ſometĩmes De- 

| £ | clinators are proponed againſt the Ordinary in the Outter- Houſe, de 
ail it being no ways Juſt, that the Party on that Occaſion ſhould ſuſtain - m 


2 
- 


when the Ordinary in the Qutter-Houſe ſhall be declined upon relevant 
Grounds in Law 3 or that the Ordinary ſhall decline himſelf, that upon 
deſire of the Ordinary, or application of the Party, They will Nominat 


and Appoint an other of their Number to call and diſcuſs that Procels in 


that ſame Week. 


Additional AC T concerning the Order of the fide Barr, and reporting of 
2) Sth b . 751130 


January 16. 1690. 1 


HE Lords of Council and Seſsion, Do renew the Act of Sederunt 
of the fourth of November 1686. anent the Order of the Lords 


oing to the Side-Barr, and reporting ot Cauſes, and Ordains the ſame to 
be duely obſerved in time comeing, with the Additions following, 1. 


That the firſt named in the Roll of the two Ordinaries for the Side- Barr, 


ſhall go out betwixt Ten and Eleven, and the other bet wixt Eleven and 
Twelve a Clock; And where any Act, Decreet, or Proteſtation being pro- 
nounced without Debate in the Cauſe, is thereafter ſtopped upon Applica- 
tion of one of the Parties, that theſame is not to be called at the Side-Barr, 
but upon the Bench in the Outter-Houle, before the Ordinarie come out the 


next week at fartheſt after pronuncing thereof z And whereas it is Ordain- 


ed by the (aid Act, that only two Lords in one day ſhall report Cauſes, 
The Lords Declares, that the Ordinary in the Outter-Houſe, and the Ordi- 
nary on the Bills, are not thereby debarred from reporting, they being 
underſtood to be Supernumerary 3 And Ordains the foreſaid Act of Sede- 
runt, with thir additions thereto, to be affixed on the Wall of the Outter- 
Houſe. | | | | FE! FF 


ACT, concerning Aliments and Fattors being Hable for Annual Rent. 
The laſt of July. 1690. 


HE Lords of Council and Seſſion taking to their Conſideration, | 


That they are trequently importuned by Parties having Actions 
depending Letore them, who apply to have Sums modified for their Ali- 
ment, during the dependence of theſe Actions; albeit it ance” + 

Wy chere 


c the Lords. of Seſſion. 25 
prejudice by delay of the Proceſs; Therefore, the Lords do Declare, that 
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there will be any free ſuperplus due to them, Which might be a ground for 

ſuch a Modification ; Therefore the faids Lords Declare, That in time come. 

ing they will grant no Aliment to Parties upon the account of Actions they 
ha de depending before them, unleſs it appear that there will be a free ſuper- 
plus Stm ùncontrovertedly belonging to theſe perſons, at the event of the 

- Proceſs, in conſideration whereof a Sum may be modified in the mean time, 

tor their preſent Aliment and Subſiſtence ; and in caſe of Competion anent 
the Rents of Lands, upon real Rights; that no Aliment ſhall be given to any 

of the Competitors, untill a Decreet of preference, ranking the whole Cre- 


ditors, be obtained; unleis there appear a clear Ford, out of which the 
| Aliment may be granted, withour -prejudice:dft any other of the Compet- 
E tors. Lykeas it is further Declared, That where there is a Sequeſtration 


of Rents, and a Factor named by the Lords, that the Factor ſhall be lyable 
for Annual Rent of what Rents he ſhall recover, or by diligence might Have 
recovered within a Year after ile ſame are due, in teſpect the Factor can- 
not ſafely pay to any of the Colmpetitors, untill the preference be contluded 5 
And in like mariner, that fo Aliment ſball be granted to Debitors, or per- 
ſons having Right to a Reverſion, or to the Property after the Diſt reſſes ate 
purged; unleſs it be evident, that there is a ſuperpivs Rent over and above 
all heAnnyal:Rents of the perlons Competing. S190 304] lit bonnie! 


Ac for keeping the Invermoi? Barr. of the Qutter-Honſe, 7 
113 November 6. 1690. 1 M , bisl 2112 vd 65 
1 . „ 


HE Lords of Council and Seſſion, Conſidering the incunvenieney 
2 of rhe peoples crowding: within the Innermoſt Barr ot the Outter- 
Houſe, where, the Under Clerks, and the Keeper of the Minut- Pook ſtay, 
and the hazard that may enſue thereirom, of abſtracting Proceſſes and Pa- 
pers; They prohibit and Diicharge any Perſons to enter, or ſtay within 
theſaid Barr, excepeing his Ma jeſties 'Advocat.and Sollicitor, and one Ser- 
vant to be appointed by the Advocat, and Ordains the Little Dcor neareſt 
the Bench, on the Welt-fide thereof to be immediatly cloſed up. And the 


* 888 0 . 4 
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Lords requires the Macers to exact from each perſon, who ſhall be found 4 
within the fahl Barr, haif a/Dollar zotzes quoliies, ta be put in the Poors 2 
1 Bon ʒ and. ca ſe the Party o not pay the ſame immediatly, that the y com- 8 
mit him to Priſon. And the Lords Declares, That if the Macers ſhall ſpare c 
any perſon, in not exacting the ſaid Fine, that they ſnall be lyable therein t 
themlelves. 5 N ACT I 


$ 
* 


of. the Lords of Seſſion. 
A T concerting the lippins of Decrects, aud bearing theCanſe Hhereafter. 
November 7. 1690. 


=_ * HE Lords of Council and Seſſion do Ordain their Act of Sederunt, 
IL. of the fourth of November 16 86. with the Additions and Alterdti> 


and to. be affixed upon the. Wall of the Outter-Houſe, with this addivichs 


following, Towit, That the giving ſtops to ds, Decreets, Proteitations, 


or Interlocutors, within {ix days aiter.pronou ncing thereof, is not to hinder 

the Extracts of the ſame, after they are read. in the Minut· Boo ; But. one 
the contrair, Ordains the Clerks to give Extracts as they ſſia ll be demand 
cd. with all di ligence, as they will be anſwerable; But only in caſe the 
Parties do not inſiſt to obtain Extracts within twenty: ſour hours after they 
are read in the Minut-Book. And further, in caſe Extracts be not inſiſt· 
ed for, and obtained of the foreſaid Sentences,” wherein Parties have been 


* 
- 


heard upon the Bench, The Lords do further Declare, That no ſtop ſhall be 


a. relevant Ground therein; And. if thereupon he. ſtop, that he ſhall give 
| to ſee, that both Parties may E 

. J . 1 114 10 ; ,#%F - S 4 op , 7 be - a . b a e 
ready at Call 8 that timę be · not ſpent with, unneceſſar altercations 1 the 


„ 


to the Lords, except in their Maſters; own. proper Cauſes, or where the 
are concerned, them.elves as Parties, And, likeways Diſcharges the Clerks. 
Servants to Agent. in Procefles, or to deliver Informations to the Lords ex- 
cept | n Yar M 7 85 P or their own, with Certification if they 
trantgrels, they ſhall be extruded the Houle, and f pumiſhed be 
.tranſgr "2 me ; EXLTUGE. the Houle, and further puniſhed as. th 
Lords ſhall ſee caule. | | : , 2 
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28 | Tybe Aﬀts of Sederunt 


ORDER for Printing the AT again Solicitation, aud. 7 


Th " Obſerving of the ſanc , ; 
| | November 11. 1690. I . 
ll, HE Lords of ConnciFand Seſſion do Ordain their Acts of Sederunt, 
| 4 ot the 6th ot November, 1677. and the 24th of December 1679. 1 
| againſt Solicitation, to be Printed, and Affixed on the Wall of the Outter- t 
| | Houſe, and Ordains theſe Acts to be obſerved in all points. Likeas, the — 2M 
preſent Lords have engaged upon their Honour, to obſerve the ſame : and 1 
ordains that each Seſſion the Lords ſhall renew that Engagment. This Sub- 4 
ſeribed by the Lords ut Sederuu t. ; 
a AC Teoncerning the manner of delivering Informations ts the Lords. t 
e Watt” + | yy | e 
17 575 November 29. 1690. 1 
= E Lords of Council and Seffion taking to their ſerious conſideration 1! 
| the great inconveniency of Solicitation, which creats diffidence in FE 
theſe who have not acquaintance or friends to recommend them, that they Þ} / 
are not equally ſtated, and puts them to 4 neceſſity to go to every Lords 
Lodging, imagining that if they do not, that he may think he is either deſ- 
piled, or diſtruſted, which is a ſlavery upon the Leidges, upon the Lords, | 
and upon the Lawyers, who are frequently urged by their Clients to goe 2 
with them, or for them to ſolicite the Lords: Therefore to prevent ſo evil 
cuſtom, which is contrary to ſeveral Acts of Sederunt, and contrary to the f| © 
practice of the moſt civil Nations abroad, The Lords have renewed and 3 
enlarged the Acts of Sederunt againſt Solicitation; And becauſe they O 
find- the chief occaſion of Solicitation, is the pretence that the Leidges ec 
think they are not ſecure that the Lords get their Informations, unleſs they f me 
deliver them in their on hands, and thereupon take occaſion to Hlicite ;_ ſh 
tor preventing whereof, and for caſing the Leidges, themſelves, and theLaw- is 
yers, They, according to the example of the moſt famous Judicatories abroad T4 
have appointed Boxes for every one of the Lords; to ftand on a Bank in + 2 
the Seſſion-Houſe from three a-Clock till ſeven a- Clock at night, each Box be 
having a lit, in which the Informations or Bills may be let in, and cannot th. 
be drawn out, untill the Box be opened; the Key whereot is to be kept Iz 


—— 


by « 
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is u Linde Ft Selfon. 29 
by every Judge himſelt, and to be committed to no other; and each 
Lord is to ſend for his Box, at ſeven a- Clock at night, that he may have 


competent time to peruſe all the Informations therein, and to conſider the 


ſame, and the Citations alledged in the ſame, whereby none of the Leidges 
can be put to trouble to attend any of the Lords, for giving their Informa- 
tions, Bills or anſwers. Therefore the Lords do Declare, that they will 
receive no Informations, Bills, or Anſwers, in any other way, and that the 
receiving the ſame any other way, ſhall be holden as Solicitation, except 
theſe Lords who are to report, who may receive the Informations of the 


"mn being delivered to the Clerk of the Procels, and by the Clerk, with 


the Procels, to the Reporter. And becauſe Parties do frequently forbear to 
give theit Informations, through negligenoe, on of purpoſe to ſes their Ad- 


verſaries Informations, before they make their own: And likewiſe, the 


Lords ſometimes are not ready to report, When they have receivedInforma- 


tions, whereby the reft of the Lords are uncertain what will be reported 
every day; and are neceſſitated to read much more than they needed: 


Therefore it is appointed, that|everyReporter ſhall befbre ſeuem a. Clock at 


* "3 


night, put a note ineachBox, of tlie Parties whoſe: * peer 
the next day. 


ACT concarning te 1 time of Signing I * hb cn 
December . I» 1690. 


oy H E Lords. of Council and Seſſionz conſidering the? maddin 
that do fall out through the delay of Signing Interloquitors by the 


Ordinary, after the ſame are prondunced ; therefore! they Ordain, that in 
time coming, where any Act, Decteet on Protestation is pronounced by the 


Ordinary im the Outer Houſe in abſence; the Warrand thereof ſhall be Sign- 
ed by him before he go off the Bench; and where any: Inte rloquitor is pro- 
nag by the — in the Outrer-Houſe upon Debate, that the ſamo 
ſhall. be preſented to him. to he Signed that day whereon the Intefloquitor 
is. pronounced, or the /uext day thereafter; except theſe pronounced upon 


Frida and Saturday, which are to be Signed at furtheſt upon the My#day 
thereafter, other wiſe t hat the ſame ſnall not be Signed, but the Proces ſhall 


by entered) again in the Book of Enrolinent. And the Lords Declares that 
chey ill attend from 6x to ſeven a: Clock at night, for ſigning the [aids 


| Interjoquitorz. Likeas, the 8 3 Ordain, that 9 en 


taken 


— — 


4 
. 
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30. The As of Sederunt- 


tak en bythe Ordinary iu the Ontter-Houſe to Jnterloquitor, to be reported} 
to the whole Lords, the Proceſs ſhall be brought to the Ordinary, as fol- 


los, viz. The Proceſs taken to Interloquitor upon Tire/day, to be 
brought to the Ordinary upon. Wedneſday, to be reported upon Thurſday 3 


and theſe taken to Interloquitor on Wedneſday, to be brought to the Ordi- 


nary on Thurſday, to be reported on Friday; and the Proceſs taken to Inter- 


loquitor on Thurſdey,: Friday and Saturnday. to be brought to the Ordi- | 


nary on Mandan thereafter, to be reported on Tueſday or Wedneduy follow- 


ing; with certification, that it the fame. be not err N the Procels {hall go 


to. the Roll again. 


4 $ 9 Ordeining Proveſs 1 be delete, where the Purſuer doer not Inf 5 


December 20. 1690. 


HE Lords Ordains that. where Cauſes are called i in the Roll of the · 


Outter-Houſe, and the Purſuer's Procurators do not inſiſt, that 


the Proceſs: ſhall be Celete out of the. Roll, and not ä to che neut . 


Weeks Roll. 
ACT agent the ColleTing of the Macers Dues fo Decreds. 


0 December 31. 6 690. 


HE Lords of Conncil and Seffion conſ? dering, that by the way now- 
uſed of receiving the Macers and Keeper of the Minut- Pook their 
Dues tor Decreets, by the Clerks Servants, who Extract the ſame, 


T 


the Macers are fometimes fruſtrat and delayed in pay ment thereof; There- 


fore the Lords do Ordain the Keeper of the Minut- Book in time coniing, to 
Collect the Dues payable to t he Macers and himſelf for Decreets, and to 
make payment thereoſ ro them, as they ſhall require the ſame; and Prohi- 


bits and Diſcharges any. Decreetsto.be: Extracted after the fixth of January = 
next. untill a Certifieat he produced to the Clerks Servant, ExtraGer of the 
Decreet, under the hand of the Keeper of the Minut - Bock, bearing the Ma- 
cers dues for that Decreet to be payed to bim: with Certification, that be 
Extracter who ſhall contraveen, fhall: be extruded cut of the Chamber, 


and otherways puniſhed as the Lords ſhall chink fit: Ard for that effect, 
that the Clerks make their ä Patent to the Mac ers, and Keeper 


Mans Minut-E Ok. QR DI IR 


3 


2 
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any Procels which fhall not be contained i in the foreſaid Note. 


1 the Loras of Self _.., 3¹ 


on DB 2 \ concerning he line 7 putting Iefornations in ' the Bits | 
8 Jine 2. 1691. 

H E Lords of Council and Seſſion do-Ordain their Act ot the Twen- 

F —ty-ninth.of November, 1690. Annent the manner of delivering 

, A-.. Informations, to be duly obſerved, with this alteration, That 

whereas by the Af, the Boxes, wherein the Informations are to be put, are 

appointed to ſtand in the Seſſion- Houſe from Three to ſeven a- Clock at night 

The Lords Ordains, that for this Seſſion the Boxes ſhall on ly remain in 

the Seſsion houte until Six a Clock, and that then the fame be taken AWAY, 
a the Done oy have competent time to peruſe their Informatichs. 5 


4c T eppvinting a Lil to be affixed on the Wal, of Can fe to be called. 
af the Lide Barr „ 2 12 


0 7 
i: : 5 
- * 1 * , 


June 10 1691. | 


I E Lords of Council ni Seſc1on do Ordain, that * a. 

T be falls in courſe-to be Ordinary at the Side - Barr, ſhalf the day 
I ceeding, before Three a-Clock in the Afternoon, cauſe affix 

' upo nithe Wall of the Outter Houſe, a Note or Liſt of the Cauſes to be. 
calledby him the next day, to the effect the Advocats for the Parties con- 
cerned in theſe Cauſes may be in readineſs to Debate at Calling thereof; and 


f appoints the like to be done by the Lord who goes out, and calls on the 


Eench in the Outter- Houſe ( before the Ordinary come out) any Proceſs 
wherein he hath pronounced Act, Decreet, or Proteſtation without De- 


bate, and thereafter ſtopped by him, or referred to him by the Lords. And 


it is hereby Declared, that the Advocats ſhall not be obliged to Debate i in 


4c T . the Ordinary for the Outter-Haſe, 2 cal Cane er On . . 
% be | Benth the Week after he r 3 | 


July 7. 1691. + 


T3 H E Lords of Council and Seſsion do Declare, ü to prevent the-- 

contuſions at the Side-Bar, the Ordinary in the Outter-Houſe, af: 

ter his Week is ended, will ſit in the Outter-Houle the Week immediatly 
fol- 


* * 4 


_— 


3 The A of Keller 


following, half an 1 hour before the Seſsion-Bell Ring, till the Ordinary in 
that Week come out, that he may hear Parties upon any Afledgiatice, 
tor altering any Sentence or Interloquitor given by him in his Week, 
2 that the Alled giance be delivered in VVrit to him, if he find it juſt 
will en 4 Roll of ſuch Alledgiances, and ſend the ſam- 
Te 1 es Fer that theſe concerned may take a Copy thereof, and be 
in readi ny eſs, and. that he will ſtop nor alterno Interloquitor nor Sentence 
other. Ti Aud the Lords Declares, that they will Veet during this Seſsion | 
at hal nine a Clack. 
f A* T Ordaining + Letters Lode the Signet, to * Subſcribed at the 9 
3 nFyre. of the Ws Joy: S 1 %%%%%/j/ «. nf 4 
HE Lords of Council and Seion de Odain, that intime coming || , 
all Letters conſiſting of moe Sheets than one, which paſs the Sig- 
net, as well Suſpenſions as others, ( excepting. only Summons) 
be Subſcribed by theWiritersto.che Signet upon the Margine, at the Jangure 
of the Sheets, in the ſame manner, as is done by the Clerks of Selsion 1 in 
Extracts paſsing their Offices. x 2 55 
4 DDIT ON to the Formula of the Oath in 4 Celsio Ponorum. 5 
July 18. 1691. 
"i E Lords of 8 Seſsion, de Ordain the AR oreſcribie 
| the, Furmulaof the Purſuers Oath, in a Proreſs of Ceſſis Bonorum, 
te be obſerved with, this, Addition to the Formula, tin, That: 
the e Be Bere it he hath cancellec or put out of bis hands anyWMIrittz 
ſince his Impriſonment, and it be acknowledge the ſame, chat hercomde- 
ſc. rd N50 theſe Writs were. 
e e e copcerming the rgul of Nutr. i 4% 5 
4 ae dee e 
7 F; ths Karts 25 Council and Selsion; dee the i nurbvcbb vs 
1 . that .da.cniue tromthe ignorance and informalicy of Notars, which 
occaſic ons many Pleyss TheyQrdain, that in time coming no perſon be ad- 
initted Notar. unleſs a Petition be given in to the whole Lords i» preſentia, 
with a. Certificas under the Hands of perſons of Credit, atteſtingthe petiti- 
oner to be a Perſon vi good Fame, and. that he halb had —— Breeding, 
for qualifyng him to exerce the Truſt ot a Publick Notar; and that exact 7 
Tryal be taken by the Ordinary om the Bills for the time, and any other of * 
— ords to be appointed by them ( being both; met together J af the 
vos Kngwledpe and (Walifications, conform. ge eme 1 
which atem r. before he be adfaitted, Nan 
TE T1 NJ 3: wr  Y L 
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SEDERUNT. 


From the frft day of November 1691, to the fo 


day of November 1696. 


4 CT, for the effectual payment of the Secretaries Dues, where Reaſons of v., - 


Suſpenſion or Advocation are Diſcuſſed upon the Bill. 


November 11th, 1691. 


- { HE Lords of Council and Seſſion having conſidered the Acts of 
Sederunt, of the 24 of January 1679, andithe 6 of November 


1683, anent the payment of the Secretaries Dues, where 
Warrands are granted for diſcuſſing Reaſons of Suſpenſion 
or Advocation upon the Bill; And to the effect theſe Acts may be 
made efectual, they ordain the Secretaries Dues to be payed to the 


Clerk of the Bills, or his Deputes, within Twenty Four Hours aſter the 


Warrand for diſcuſſing ſhall be given in to him by the Clerk, who 
wrote the Warrand ; Together with Four Shilling Scots, as the Dues of 
the Keeper of the Books of Enrolment, upon his Receipt thereof. And 
if the ſame be nor done, Ordains the Bill for diſcuſſing to be cancelled. 
And for that effect, ordains the Bill of Suſpenſion or Advocation, and 
any Bills bearing Deliverances, relating to the paſſing or diſcuſſing 
the Reaſons on the Bill, to be returred to the Clerk of the Bills, by the 
Clerk who wrote the Warrand, immediatly after the ſame is granted by 


the Lords. f 
ACT, anent Warrands for Re. production of Proceſſes 


Novemler 11th. 1691. „ 
He Lords of Council and Seſſion conſidering, That where, upon 


Complaints of Parties, Warrands are granted by the Lords to 
| A Macers, 


—— 


1 5 Ad, of Sederunt 


2 
Macers, ſor apprehending of Advocats, or their Servants, who keep 
up Proceſſes; The perſons complained on, upon their Re- pr oducing the 
Proceſs, or Writs, conceave, they are not lyable to ſatisſy the Macer 
for his Pains, in apprehending them: Therefore, the Lords declare, 
that the Party Complainer is not lyable to pay the Macer for his pains ; 
But that the Macer may detain the Party complained on, until he not 
only re- produce the Proceſs, but alſo ſatisfy him for his pains, in execut- 


ing the Lords Order. . 
Eodem Die. | 
— 13 ACT anent Bills of Suſpenſion. 


"T”He Lords of Council and Seſſion do ordain, That in time of Va- 
= cance, where a Bill of Suſpenſion ſhall be given in, and that the 
5 Ordinary ſhall find Cauſe, to appoint the ſame to be ſeen and anſwered 
by the Charger, or otherways, ſhall fiſt Execution, that he order the 
Anſwers to be given in that Week, wherein he is Ordinary, unleſs the 
Bill of Suſpenſion be given in on Friday, or Saturday; In which caſe, he 
ſhall appoint the Bill to be anſwered on Tueſday in the week following, and 
then the Bill is to be conſidered by the Ordinary for that enſuing Week. 
And where Bills of Suſpenſion are given in, in time of Seſſion, That the 
Orinary, in whole Week they are given in, ſhall determine, as to the 
paſſing, or refuſing of the ſaid Bill, without referring the ſame. to the 


Ordinary for the next Week, 
| Zodem Die. : | : 
AC I anent: Writs produced for inſtructing Bills of Suſpenſion. 10 (2 


Ae Lords of Council and Seſſion do ordain the Act of Sederunt, of the 

| Ninth of November 1680, concerning the Bills of Suſpenſion to be 
duly obſerved, and particularly that part thereof relating to Bills of Suſpen- 
ſion procured on production of Forged Writs, with this Addition, That 
where any principal Writs, Inſtruments of Nottars,or Coppies of Writs are 
given in with a Billof Suſpenſion, for inſtructing the Reaſons thereof, 
That before up-giving of any priacipal. Writs produced, the Ordinary, 
who: paſſes the Bill, ſhall mark the Writs on the back thereof, to the 


ect, thay. at diſculling af the Suſpenfion, the Writs may be repro- 
| a = | dazed 
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Acts of Sederunt. 


duced, otherways, that the Parties ſhall not be heard upon any of the Rea- 


ſons: And in caſe they be not produced, large Expenſes ſhall be Modifi- 
ed to the Charger, beſide the Proteſtation- Money. Becauſe it is pre- 
ſumed, that the Writs were falſe, being made uſe of only for delay, it 
taking a conſiderable time, before the Suſpenſion come to be diſcuſſed; And 
appoints the Clerk of the Bills to detain in his own hand, any Inſtruments 
of Nottars, and Copies of Writs produced, the ſame being likeways 


marked by the Ordinary who paſt the Bill,, and allows him to 


give up the ſame, upon Receipt to be granted by the Charger, that 
they may be re- produced at diſcuſſing rhe Suſpenſion. 


ORDER for producing Copies of Interlocutors, with Petitions 
relating thereto. 


November 13. 1691. 


H E Lords of Council and Seſſion confidering, That Bills are fre- 
quently given in ſor altering Interlocutors, without ſhewing the 


Interlocutors themſelves, and frequently Miſrepreſenting the ſame, or the- 


State of the Proceſs: Therefore the Lords declare, I hat they will admit 
of no Bills for altering any Interlocutor, or for altering the State of 
the Proceſs, without producing with the ſaid Bill the Proceſs, or at leaſt 
the Copy of the Laſt Interlocutor under the hands of the Clerks, or Ser- 


vants, that wrote thereupon. Likeas, The Lords ordain the Clerks of 


the Outter-houſe, to give Copies of Interlocutors to the Parties, who ſhall 
demand the ſame, within 2 4 Hours after the ſame is ſigned by the Ordi- 


nary, as they will be anſwerable. 
ACT concerning Advocats who enter upon Bill, 


November 24. 1691, 


TAE Lords of Council and Seſſion conſidering, That by an Act of Se- 


derunt, of the Sixth of Faly 1688, the Form and manner of Trial, which 


has been obſerved theſe ſeveral years bygone, as to ſuch who enter Ad- 


vocats in the ordinary wap, is ratified and approven, and a Method is there- 


in ſer down for examining ſuch Perſons, who are admitted by the Lords ex- 


traordinary, upon a Bill to them. And the Lords being ſenſible,” that 
| „ | their 


— 
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their allowing the extraordinary manner of Trial, in favours of Perſons 
nearly related to any of their Number, may encourage their Relations 


to importune the Lords to procure their entry that way, and thereby give 
" occaſion to Miſconſtruction and Clamour : Therefore they declare, 


That in time coming, no perſon ſhall be admitted advocat, being Couſin- 
German, or of any nearer degree of Kindrid to any of the Lords ordi- 


nary, or extraordinary, unleſs he undergo the ordinary Trial mention- 


ed in the foreſaid Act of Sederunt, and this ſhall be extended to degrees of 
Affinity, as well as Conſanguinity. Es 


A C T concerning Oaths of Calumny. 
Fanuary 13. 1692. | 
T BEG Lords of Council and Seſſion conſidering, That Oaths of Calumny, 


as the ſame are ſome times propoſed, and given by Parties in thir 


Terms, Viz. If the Parties has Reaſon to alledge, or deny the Points, where. 
upon he is required to depone, are as, wage And ſeing all Oaths ſhould 
be in Terms diſtin and clear: Therefore rhe Lords do ordain Oaths of 
Calumny to be in theſe Terms, That in caſe any Party require an Oath of 
Calumny upon any Allegiance proponed, aud found Relevant for him, That he 
may require the Party,againſt whom the ſame is to be Proven, to depone, he- 


ther he does not kulw the ſame to be true; So that he ſhould put the Pro- 


poner to the neceſſity to prove the ſame ; And if the Party, againſt whom 
any Point or Allegiance is to be proven, require the Oath of Calumny 
of the Party proponing the ſame, the Terms ſhall be, That he may en- 
quire, Whether he knows the thing that he propoſes, is not true; So that it were 
Calumnious for him to inſiſt therein. And the Lords declare, That a Par- 


ty is not hoſden to give an Oath of Calumny, in facto proprio & recenti: 


Seeing, upon the Matter, the ſame reſolves in an Oath of Verity. 
4 CT for regulating the Order of Informations and Petitions, 
February 6. 1692. 


Te Lords of Council and Seſſion conſidering the many inconvenien- 
- ciesariſing from the large and unneceſſary Congeſtion of Narra- 
tions, and Matters df Fact, in Informations and Bills, ſpending a great 

| | part 


2 


the Anſwers to Alleg 
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part of the Leidges time unprofitably, in reading thereof: In which, fre- 


uently there is no mention made of what is inſtructed, or to be proven. 
And the far greateſt part hath no occaſion to be known, whether true or 
falſe; whereby the Lords cannot give diſtinct interlocutors to the 
points propoſed : For remeid whereof, The Lords do declare, That 
they will take no Notice of, nor give any Anſwer to Matters of Fact in 
Bills and Informations, except to ſuch as ſhall be diſtinctly propoſed, as 
either inſtructed by particular Writs produced, and the Articles thereof 


marked on the Margine, and fo related, or which bear, That the Aledg- 
ers offers to prove their Allegiances, which. they propoſe to be proven. 


And that, in either Caſe, they ſet down the ſaid Allegiances, inſtruct- 


ed, or to be proven, in larger Characters, that they may receive diſtin 


Anſwers: And that every Allegiance bear the point, for, or againſt, 
which they are propoſed. Likeas, The Lords prohibit any thing to be 
inſert in the Informations, but in relation to the points contained in the 
Miriuts of Diſpute; And that the Informations keep the ſame Order in 


Minuts. . 1 
ACT concerning the Inventaring of the Writs of Defunct Perſons. 


February 23. 1692. 


T He Lords of Council nod Seſſion conſidering, That by the Second Act 


3. Seſ. 2: Par. of K. Ch. 2. Inventars are appointed to be made 
of the Evidents, Means, and Eſtate of Pupils. and Minors, Idiots, and furious 


Perſons, before their Tutors and Curators meddle with their Writs, Means 


and Eſtate, in manner contained in the ſaid Act: And that, for prevent. 


ing the prejudice and inconveniency belalling to Pupils, and others 
who cannot provide for, nor defend themſelves, if any perſon have ac- 
ceſs to their Charter-Chiſt, Writs, and Evidents of their Lands, Sums of 
Money, and others, belonging to them, which they may Imbazel, or 
ſuppreſs. And that a Charge cannot be made up againſt their Tutors and 
Curators, but that they muſt make both? their Charge and Diſcharge. 
And the ſaids Lords conſidering, That this execellent Statute cannot attain 
its due effect, except the Keyes of ſuch Lock faſt places, where their Writs, 


Evidents, Money, and other precious Moveables are contained, be ſeal- 


led up; ſo ſoon as their Dying Predeceſſors become Morilundi, and un- 


capable 


es, in which the Allegiances are ſet down in the 


6 Ace of Sedernnt. - 
capable of Senſe: Do therefore ordain the neareſt Relations on the Fathers 
ſide & the Mothers fide,or either of them, who ſhall be preſent at that time, 


to ſee that the ſaids places be locked, and the Keyes ſealed, under the ſeal 


of one or moe of them; and that being ſo ſealed, the ſame be delivered to 


the next Judge Ordinary, until the Frieads upon the Fathers ſide and Mo- 


thers ſide be Advertiſed, to the effect they may enquire, if there be any 


Nomination of Tutors made by the Defunct, not incloſed in the ſaids 


Lock faſt places: And iſ none be ſo found, That the neareſt Friends, on 
Father ſide and Mother ſide, conform to the ſaid Act of Parliament, 
ſhall take lnſpection, until they find, it there be a Nomination: And 
that they proceed no further, nor take no further Inſpection, but for 


finding the ſame ; But that all be cloſed up, and the Keyes ſealed by 


them, and that Intimation be made to the Tutors Nominat, that they 
may proceed to the making Inventars, ęonform to the faid At: And 
that, if the Defunct's appearand Heir be no Pupil, but Minor, that the 


Keyes be ſealed up, as aforeſaid, and norhing opened, until the Minor, 


or ſome Authoriſed by him, be preſent. It is always hereby declared, 
That in caſe of Neceſſity, the Relict, or Childten of the Defun, at the 
ſight of the Judge Ordinary, or two Juſtices of Peace, may take out ſo 
much of the Moneys, lying by the Detunct, upon their Receipt, as may 


. defray the Expenſes of the Burial. And where a perſon Dies, not with- 


in his own Honſe, The Lords ordains, That the Maſter, or Miſtreſs of 
the Houſe, ſhall ſeal up his Keyes, and any Moneys, Writs, or Moveables 
in the Defuncts Poſſeſſion, until the neareſt Relation be acquainted ; 
And in caſe the Keyes of any Lock-taſt places, where the Deſuncts Writs, 


Moneys, or precious Moveables are, be in the hands of his Wife, or any 


other perſon of the Family, that they give up the ſame to be ſealed, 
as aforeſaid. And it is hereby declared, That, if the perſons related to 
the Defunct, being pretent at his Death, or the Maſter and Miſtreſs of 
the Houſe where he Dies, ſhall neglect to ſeal up the Keyes, as aforeſaid; 


They {hall be Holden and Repute as Imbazellers, or abſtracters ot their 


Writs, Evidents, Money, or precious Moveables, conform to the ſaid 
Statute : And the ſaids Lords do grant Warrand to Macers, to go to 


the Mercat Croſs of Edinburgh, and there, with ſound of Trumpet, to 


publiſh this Act; and ordains the ſame to be Printed, that it may come 
to the Knowledge of the Leidges. 7 
X -AGT 
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As of Sederunt. 
ACT anent Proceſſes of Sale of Bankrupts Lands. 
55 February 24. 1692. | 
EE Lords of Council and Seſſion conſidering, That the proceſſes 


for Sale of Bankrupts Eſtates, are now, by the 20h. Act of the 
2d. Seſſion of this current Parliament, appointed to be by way of Ad- 


judication; and that the fame requires more ſpeedy diſpatch than any o- 
ther Adjudications, which paſs ſummarly, unleſs the Debitor appear, and 


have juſt Defences: And ſeeing Bankrupts do ordinarly imbazel their 


Eſtates, upliſt their Rents, deſtroy their Planting, Policy, and Houſes, 
until the Sale be Expede: Therefore the Lords do ordain Proceſſes of 
Sale of Bankrupts Eſtates, to have ſummar Diſpatch, as other Adjudica- 
tions, and that albeit they be taken up, ſeen and returned; Terms {hall 
be appointed for proving the Rate and Rental of the Lands: But if the 
Defender appear, and alledge, That he. is not Bankrupt, and that the 
ſame is not Nottour, that the Purſuer ſhall be obliged to prove, that the 
Debts, for which there are Adjudications, Appriſings, and other real 
Burdens on his. Eſtate, exceed the Value thereof; and that the ſame 


Term be aſſigned for proving the Rental: And if any other Creditor: 


13 


appear, and produce a real Right, he {hall be admitted to concur for 
roving the Rental, and Rate of the Lands, that there be no Colluſion; 
which thall not hinder ſummar Proceſs, as aforeſaid. | 


ACT anent Perſons going. to Kirk and Alercat. 
February 29. 1692. 


"T' HE Lords of Council and Seſsion taking into their ſerious con- 

ſideration, That the excellent Law of Death-bed, ſecuring Mens 
Inheritances from being Alienat at that time, may happen to be jruſtrar 
and evacuat, if their coming to Church or Mercat. be not. done in 
ſuch a ſolemn manner, as may give ſome Evidence of their Convaleſcence, 


without Supportation, or ſtraining of Nature. And ſeeing, ſome . may 


think it ſufficient, if Parties, aſter Subſcribing ſuch Diſpoſitions, . come to 
the Chyrch at any time, and make aturn or two therein, though. there 
were.no Congregation at the time. And likewiſe, if they make any: 
15 | | Merchan- 
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Merchandiſe privily in a Shop, or Craim, or come to the Mercat place, when 


there is no publick Mercat; and all this performed before their own pickt 


out Witneſſes, brought along by the Party, in whoſe favours the Diſpo- 
ſition is made, that the Eſtate and Condition of his Health, or Sickneſs, 
may be as little under the View and Conſideration of other indifferent 
perſons, as can be. The occaſion of which miſtake might have been, That 
formerly there were publick Prayers, Evening and Morning in the Church 


in many places; to which theſe, who apprehend any Contraverſy might 


ariſe upon the Validity of their Diſpoſitions, were accuſtomed to come at 
the time of Prayer; and ſome thought, that they might come 
to the Church, though there were no publick meeting thereat, 
ſince theſe publick Prayers were not accuſtomed, and to take in- 


ſtruments of their appearing there. For remeid whereof, the Lords de- 


clare, they will not ſuſtain any ſuch Parties going to Church and Mer- 


cat, where it is proven, that he was Sick before his Subſcribing of the 


Diſpoſition quarrelled, as done zz lecto, unleſs it be performed in the day- 
time ; and when People are gathered together in the Church or Church- 
yard, for any publick meeting, Civil or Eccleſiaſtick ; or when People are 
gathered together in publick Mercat. And further declares, That when 


ſoever Inſtruments are taken for the end forefaid, That the faid Inſtru- 
ment do expreſly bear, That it was taken in the Audience and View of 


the People gathered together, as aforeſaid : Otherways, the Lords will 
have no regard to the ſaid Inſtrument. And ordains theſe Preſents to be 


. inſtantly Printed, that it may come to the knowledge of all the Leidges, 


and none may pretend Ignorance in time coming. 


ACT concerning the Examination of Advocats, upon the 
Law and Practique of this Kingdom. | 
| June 25. 1692. 


HE Lords of Council and Seſſion taking to their Conſideration, 
That they have been importuned of late, by frequent Applications 

of perſons, craving to be admitted Advocats, without undergoing the 
ordinary Trial, both in our Law, and the Civil Law, obſerved theſe 
many Years bygone, and approven by Acts of Sederunt : And it being 
expedient to prevent the inconveniencies that may enſue upon the grant- 
ing of ſuch Petitions to perſons unqualified, altho', on the othsr part, 


it were not reaſonable to exclude perſons who have ſufficient skill in the 


Muni- 
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Municipal Law of the Kingdom, becauſe they have not ſtudied the Ro- 
man Civil Law: Therefore the Lords declare, That, in time coming, 
they will not diſpenſe with the ordinary way of Tryal of Advocats, un- 
leſs they be firſt well informed of the Perſons Integrity, good Breeding, 
honeſt Deportment, and Fitneſs for Exercing the Office of an Advocat, 
and that he has attended the Houſe a conſiderable time, for Qualifying 
himſelf in order thereto: And thereupon, they will remit him to the 
Dean of Faculty, with a Certificat of his Conſignation of the Dues, ac- 
cuſtomed to be payed at the Entry of ſuch Advocats, before they be ad- 
mitted. And that Importunity may not prevail, upon Pretence of Re- 
lation to the Lords, it is hereby declared, That no Perſon is to have 
the benefit of this Act, who is Couſin- German, or ot nearer Degree, to 
any of the Lords Ordinary, or Extraordinary : And that this be exten- 
ded to Degrees of Affinity, as well as of Conſanguinity. 


„ 1A C!'T Concerning the Minut Books of Regiſters of Seafins 
TORE and Inhibitious. | 


July, 15. 1692. 


He Lords of Council and Seſſion conſidering, That the many good 

Ads appointing Regiſters of Seaſins, Reverſions, Hornings, lnhi- 
bitions, &c. which were defigned for the Security of the Rights of Lands, 
and that Purchaſers might know, from whom to acquire ſafely, that 
Deſign hath been much fruſtrated, becauſe theſe Writs could not be infert 
in the Regiſter, for a conſiderable time after the days appointed for Regi- 
tration thereof: So that, by Inſpection of the Regiſters, Purchaſers could 
not be certiorat of their Hazard. For Remeid whereof, it is ſtatute by 
the thirty two Article of the Act of Parliament for Regulation of Judica- 
tures, That the Keepers of every Regiſter ſnould keep a Minut Book of 
all Writs delivered to them to be regiſtrat, which was to be collationed 
with the Regiſter, by the Sheriff and Baillies in the reſpective Juriſdicti- 
ons, and two Juſtices of Peace, from time to time, as is at more length 
contained in the ſaid Act. Which being neglected, there can be no 
| Security, by which Minut Books, which may be tranſcribed and 
altered at the Keepers Pleaſure: And that the ſaid Collationing 
was to be but Quarterly, that tho it had been obſerved, all were 
uncertain during that time. _ the Lords finding an eaſy and 
| plain 


Aets of Sederunt. 


2 5 
1 


plain way of making up the ſaid Minut Books, that there can be no fcar 


of any Alteration of them, if the Keepers of the ſaids Regiſters, immedi- 
a'ly after they receive the ſaids Evidents to be regiſtrat, ſhalt inſert the 
Minut thereof in the Books, which ſhall be ſigned by the ſeverat Prefen+ 
ters thereof: Therefore the ſaids Lords do ordain all the Keepers of the 
Regiſters of Seaſins, Reverſions, Hornings, Inhibitions, Se. Jo make 
up their Minut Books in manner foreſaid, after the days following, vix. 
The Keepers of the General Regiſter of Seaſins, Hornings and Inhibiti- 
ons, and of the particular Regiſters of Seaſins, Hornings and !nhibitions, 
keeped at Edinbargh, from and after the firſt day of Auguſt next; And 
the Keepers of the particular Regiſters in the reſt of the Shires of the King- 
dom, from and aſter the firſt day of September next, under the Pain of 


Deprivation, beſide the Damnage they may be lyable in to the Parties 


prejudged, by their not making their Minut Books in manner foreſaid, 
conform to the ſaid Act of Regulation. And the ſaids Lords do prohi- 
bit and diſcharge any blanks to;be left in the ſaids Minut Books, and or- 
dains theſe Preſents to be Printed, and to be publiſhed by Macers at the 
Mercat Croſs of Edinburgh, that none may pretend Ignorance. 


5 9 
ACT anent Adds where there is Competition of Rights.. x 
| Eodem Die; | = 
— Lords of Council and Seſſion conſidering, that in Proceſſes, 


= Wherein there occurs Competition of Rights, Acts of late have 


'been extracted, ordaining Parties to Depone upon the Quantities, ut con- 
fter de debito, reſerving the Parties competing their Interefts to be diſ- 
cuſt at the Adviſing of the Caule :- And ſeing that Practice is inconſiſtent 


with the Form of Proceſs, whereby the Relevancy ought to be diſcuſſed 


before Probation be led, and that the ſame does obſtruct the Diſpatch 


of concluded Cauſes; Therefore the Lords ordain, That, in time com- 
ing; the Riglits of the Parties competing be firſt diſcuſſed, | before 


Depoſitions be taken upon the Quantities: And as to any Acts already 
paſt, bearing the Reſervation foreſaid, the Lords diſcharge. them to 


come in as concluded Cauſes, but remits. to the Ordinary, ho ꝓronun- 
- ced the- Ack, to hear: te Parties competing upon their reſpective; Ince- 
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AC T diſcharging Oaths 20 be grven in Wri. 
Eodem Die. 


T ſuing from the allowing Parties ro give in Oaths in Writ, ſeing 
they may be thereby prompted how to Depone ; Therefore the Lords 
declare, That, in time coming, they will receive no written Oaths, but 
that Parties ſhall be holden to Depone upon the Points of the Act, and 
ſuch Interrogators relating thereto, as the ſaid Ordinary ſhall find per- 


tinent. 1 = 
RIA ACT concerning Suſpenſions aud Advocatious. 


November, 30. 1692. 


E Lords of Council and Seſſion having taken to their Conſidera- 
t 


ion a Petition preſented to them, in Name and behalf of the 


Lords Secretartes of State, repreſenting, That their former Acts of Se- 
' derunt, appointing the Secretaries Dues of Suſpenſions and Advocations 


to be payed, where Warrands were granted for difcuſſing the Reaſons 


upon the Bills, had been altogether ineffectual: And als repreſenting, 
That, by Colluſion of Advocats Servants, and other Agents, who ma- 


nage Proceſſes for Parties, the Signet had been almoſt defrauded of the 


benefit of Extracts of Suſpenſions and Advocations, and the Liedges were 


alſo very much extorſed, theſe Advocats Servants, and other Agents, 


procuring Copies of Suſpenſion and Advocation to be holden as princi- 


pals, and charging the Clients with exorbitant Rates of ſuch Extracts of 


Letters of Suſpenſion and Advocation, (far exceeding what would have 
been demanded at the Signet) which they ſhare amongſt themſelves, 


though no ſuch Extracts were ever taken out. And alſo, that there hath 
been a late Practice of the Clerks of the Bill Chamber, and Under Clerks 
of Seſſion, of receiving of Summonds of Reduction, though not expede 
under the Signet, whereby the Signet was defrauded of what was pay- 
able for ſuch Summonds ; For Remeid whereof, the Lords enact and de- 
clare, That, in time coming, whoever ſhall deſire a Warrand for diſ- 
cuſſing of Reaſons of Suſpenſion, or Advocation upon their Bills, ſhall 


be obliged to ge in to the Lords, with their Petition, a ey 


DB i 
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the Hand of the Keeper of the Signet of the Secretaries Dues of the Suſ: 


penſion or Advocation, which they deſire to be diſcuſſed upon the Bill, 
without which, the Clerks are not to preſent the ſame to the Lords, 


and no Warrand for diſcuſling ſhall be granted: And ordain all ſuch War- 


rands, to be granted hereafter, to bear, That a Receipt of the Secreta- 
ries dues was produced, otherways, and in caſe of not payment of the 
faids Dues, to be void and null. Likes, they prohibit and diſcharge 
the Clerks to the Bills, and their Deputs and Servants, to receive in, 
with Bills of Sufpenſion, any Summonds of Reduction Unſignet, and 
the Clerks of Seſſion, and their Deputs and Servants, to receive any 
ſuch Summonds of Reduction Unſignet into Proceſſes. And to the effect, 
the Liedges may have an Eaſe in the Rates of Extracts of Suſpenſion 


and Advocation off the Signet in time coming, and may not be extor- 


fed by the exorbitant Accompts of Advacats Servants, and other Agents, 


upon account of Extras of Suſpenſion or Advocation off the Signet, 


which uſed to amount to two or three Dollars Charge, and that the 
Liedges may not be delayed, through want of the faids Extracts, it be- 
ing in the Chargers Option, to hold a Copy for a principal, or not, at 
their pleaſure: And likeways, to the effect the Signet may not be de- 
frauded of a reaſonable Conſideration for the Extracts of ſuch Letters, 
they enact and ordain, That, in time coming, no -more be exacted at 
the Signet, for an Extract of Letters of Suſpenſion, or Advocation, but 
the Sum of fifty eight Shilling Scots, and that Extracts be, without de- 


lay, expede the Signet to all ſuch, who ſhall require the ſame, vpon 


payment of the ſaid Rate. And in Conſideration, That the ſaid Extracts 
are to be afforded the Liedges at the foreſaid eaſie and reaſonable Rate, 
and are alfo to be expeded, ſo as the Liedges be not delayed, they pro- 


- hibit and diſcharge the holding of Copies, or atteſted Doubles of Suſ- 


penſions or Advocations, in any Caſe, for Principals, and the Clerks of 
the Seſſion, and their Deputs and Servants, to minut, that Copies are 
holden for Principals, or to extract any Act or Decreet in the Cauſe of 
Suſpenſions or Advocations, but where the principal Letters, or Ex- 
tracts thereof, off rhe Signet, are extant in Proceſs - As alſo, the Kee- 
per of the Minut Book, to fuſtain any Copy, or atteſted Double, for 


a Principal, as they will be anſwerable for the Damnage ſuſtained by 


the Signet, and to the Lords, for the Contravention of this Sta- 
ute. | - | | | | X | TS : 
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4 T concerning Tutors and Curators, who do not mate 
ws FE their Pupils or Minors Eſtates. W 


February, 25. 169 3. 


Phe Lords of Council and Seſſion conſidering, That by the {ccond 


Ads, third Seſſon, 2d. Parl. King Charles the 2d. Concerning Pu [| 
pils and Minors their Tutors and Curators, Inventars are appointed to bs [| 
made of Pupils and Minors their Eſtates, in manner therein-preſcribed; f 


wherein it is declared, That if the ſaids Tutors and Curators ſhall 


failzie, in making the ſaids Inventars, they ſhall be lyable both for In- I! 
tromiſſion and Omiſſion, and ſhall have no Allowance or Defalcation oh 'l 
the Charges and Expenſes waired out by them in the Affairs of the ſaids | 
Pupils and Minors, Idiots and Furious Perſons: But becauſe the Meaning | 
and Import of the ſaid Clauſe has hitherto been doubtful, whether the | 
ſame did exclude them from neceſſary and profitable Expenſes, and } 
what Affairs of the Pupils are thereby underſtood, and thereby there i 
hath been different Interlocutors in different Circumſtances; And it be- | 
ing neceſſary, that Tutors and Curators ſhould be certified of the mea- | 
ning and Extent of the faid Clauſe, therefore the Lords do declare; ] 
that as to all Expenſes to be waired ont by Tutors and Curators, in it 
time coming, on their Pupils Affairs, who have not made Inventars cons | 
form to the {aid Act, that they will allow no Expenſes, though neceſſars | 
ly and profitably. waired out upon Purſuits, or legal Diligences, but 1 
that the ſame doth not extend to the Expenſes — out upon the En- 1 
tertainment of Pupils and Minors, or. upon their Houſes and Eftates: 18 
And the faids Lords do ordain this Act to be publiſhed at the Mercar * 
Croſs of Edinburgh, and to be Printed. 8 72 5 0 | 
2 ACT anent preparing Concluded Cauſes... 9 | 
| | 5 November, 2. 1693. WM 4 ; > 
3 He Lords of Council and Seſſion conſidering the ſeventeenth At | | | 
1 of tbe fourth Seſſion of Their Majeſties firſt Parliament current, a- 17 
nent the way and manner of Adviſing Concluded Cauſes, ordains, | 
: : 


— 


That, in all time coming, the Ordinary Lords ſhall Weekly, per vices, 


meet in the Parliament Houſe on, Tueſday, Thurſday and Friday, in the 
Afternoon, from three acleck till five at Night, for hearing-of Parties on 1. 
concluded Cauſes, conform to the Order thereof, and make Report, in 
Writing, of the Probation, and mark the particular Points of the Oaths 
or Writs inſiſted on for either Party, to the effect, the ſame being pre- 
pared, they may, in the Terms of the ſaid Act of Parliament, Adviſe 
the fame: And nominats and appoints the Lord Creſrig to be Auditor, 
to theefet ſoreſaid, for this Week, and each one of the Lords weekly 
thereafter, conform to the Order of their Commiſſion. | | 
AC concerning the new Inrolment of Cauſes delet, 
nnn e, 


He Lords, for preventing the Inconveniencies of double inrolling, | 
| . prohibits the Keepers of the Rolls, both of Inner and Outter 
Houle, to inroll any Cauſe in any Weeks Roll, but once; And appoints | 
the ſaid Keepers of the Rolls, to mark the firſt Inrolment upon the 
Back of the Proceſs, for his greater Security: And they declare, That 
the ſcoring out of any Cauſe out of a Roll, ſhall have the ſame effect, 

as they were ſcored out of all other Weeks Rolls. And for the preventing 

thereof in time coming, they appoint the Lord Preſident, Lords Ordinary 

for the Outter Houſe, and tor concluded Cauſes, to:give in a Liſt on the 
Saturnday of their Weeks, or the Munday thereafter, of all the Cauſes ſco- 

red out and delet by them, to be recorded by the Clerks in Courfe, in 

2 particulac Book, for that effect, to ly before the Lords; inhibiting 

ſtrictly the Keepers of the Rolls of the Inner and Outter Houſe, to in- 

roll the ſaids Cauſes ſo ſcored out 4e novo, except in Courſe, as they 

ſhall be given up, and that after all the Cauſes that were inrolled, before the 

fame ſhall be preſented : And that it ſhall be competent to the Defender, or 

any other ofthe Liedges, to object againſt any Proceſs otherways inrolled. 


ORDER of the Lords, concerning Diſpenſations to be granted is 
inferior Courts, for fitting in time of Vacance. 


July, 21. 1696. 


THe which day, the Lords taking to their Confideration, how long 
1 Diiſpenſations ſhould be granted to inferior Courts in the Vacance 
time, they diſcharge the Clerks to the Bills, to write upon Bills ſor 
| | granting 
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granting any Diſpenſations to inferior Courts, beyond the twenty day 
of Auguſt next, ſor the Harveſt Vacance, and beyond the twenty day 
of March, and this to be the Rule in time coming. | 


ORDER i favours of the Keeper of the Rolls for the Inner 
Houſe, for his Dues, concerxing Cauſes ſummarly called there, 
: and for affixing a Rol of ſuch Cauſes. | 


Fuly, 23. 1696. 


e which day, the Lords did order and appoint, That all Cauſes 

coming in-to be called in preſence ſummarly, without abiding, 
the Courſe ot the Roll, do pay the ordinary Dues to the Keeper of the 
Inner Houſe Rolls, for inrolling the ſame, before they can be called, 
as in the Caſe of Adjudications and Bills of Suſpenſion in the Outter 
Houſe, which pay the ordinary Dues of inrolling there: And appoints 
4 Roll of ſuch ſummar Cauſes, as are to be called, to be affixt on the 
Wall every Week.) | 
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-—-— Anent Noitats, 


— 


Aercat days, 
Concerning the paſſing of Bills of Suſpenſion 


upon juratory Caution. Nov. 8. 1682. 
Ordaining the Clerks of Seſſion to take Bonds of their 
Seryants, not to Agent in Proceſſes. 
Concerning Comuiſſtons to Sheriffs in that part for 
giving Inteftment. Fan: 20. 1683. 
Concerning payment of the Secretaties Dues, where 
reaſons of Suſpenſion are Diſcus'd upon the Bull 
Nov.6.$3. 

Warrand for Letters of Horning, for delivery of con- 
ſign'd Money to the Clerks of the Bills. Dec 22.1 683 
Act ratifying the Act of the Faculty of Adyocats, 
anent payment ofDues by intrant Advocats. Jan. 28. 34. 
Concerning Decreets of Adjudication. Feb: 26, 1684. 
His Majeſty's Warrand exeeming the Lords of Seſ- 
on from payment of Taxes. Nov. 19. 16 84. 
Act diſcharging the printing of Informations, 

| Jan: 2. 1625. 

Waäarrand for Regiſtzatipg Piſpoſitions of Bankrupts 
Lands in theBooks of Council and Seſſion. Jan. 10. $5. 
Act relating to the Sale of Bankrupts Lands: 

| March 13.8s. 
In favours of Under-Clerks, anent the payment of 
thets Dues, where Commiſſions are granted. Nov. 


Ad concerning proceſſes ofCeſſio bonnorum. Dec: 1. 25. 
Declaring the Clerks of the Bills lyable for the parties 
ages, where he refuſes a ſufficient Cautioner. 

Frb: 183: 1686. 

Concerning the order of the Lords going to the fide 
Bar and report of Cauſe: Nov: 4. 1686 
Order concerning gratis Warrands. Nov. 20. 168 6. 
Act anent the ordering of thelnner houſe,Dec.16.26. 
Impowering the Magiſtrats of Edinburgh to impoſe a 
Stent of 500. 10. Sterl: yearly for cleanſing the Town 
for three Years: Fan: 29: 1687, 
Sentence in favours of the Members of the Colledge 

of Juſtice, againſt the Town of Bdin; Feb: 23. 1637, 
AQ concerning Decreets conform, =Funs 22. 1037, 
Diſcharging Decreets to be delate in the Minute 
Book, for not payment of the Macers Dues, June 30.87: 
For inſerting all the Defender's names in the Mi- 
nut Book, Diecemb. 10. 87 
The Formula of the Oath in a Ce{ſisBopornum, Feb. 8. 38 
Act concerning Oaths in Exbib tions, Feb. 22 1688 
Concerning Bills of Snaſpenſion, where the Rea - 
on is referred to the Chargers Oath, Feb: 29. 1618: 
Concerning the Tryal of Advocats who enter upon a 
Bill ro the Lords, July: 6. 88: 
For marking the Names of Witneſſes examined, upon 
the Act: | July 7: 1638; 

- — Anent the habit of Pyvours, July 8: 1582; 
Iny 21: 1688. 

Act anent the calling of Transferrings, Juh, 26 88. 
Concerning Sammons of Wakening, Nov. 6. 89. 

Coucerning Declinators propon'd againſt the Ord 

nary in the Utter Houle Decenb 14. 89: 
Additional A concerning the Order of the side Bar, 
and reporting oi Cauſes, Jan. 16. 90. 
Act concerning Aliments, and Factois being lyable 
for Annualrent, Zul. lt. 90 


For keeping the Inner- moſt Bar ol the Outter houſe, 
Nov. 6. 90. 


Concerning ſtopping of Decreeis, and heating the 
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C allowing all perſons to ſell Fleſh on the 
Feb: 17, 1681 


Nov. 285 1632 5 


INDEX ofthe Ad of SEDERUNT. 


Gauſe thereafter, Nev. y, 96; 
Order for printing the A& again Solicitation, and 
obſerving of the tame, Nov: 11: 90 


AQ concerning the manner of delivering Informa- 


tions to the Lords, Nov: 29, oe 
Concerning the time of ſignirg Interlocutors — 
the Ordinary | Decem: 13: 90. 
Ordaining Proceſſes to be delet where thePurſuer doeg 
not infiſt | Deceme 20. 90. 
Anent collecting the Macers Dues fer Decteets. 

. Decem- 31, 90. 

Order concerning the time of putting Informations 
in the Boxes June 2. 91. 
Act appointing a Liſt to be affix'd on the wall, of 
Cauſes to be Called a1 the ſide-Ear June 10. gr. 
Allowing the Ordinary of the Utter-houſe to call 
Cauſes on the Benſh the Week after he is Ordinary 
July 7. 51 

Ordaining Letters under the Signet to be ſubſcribed 
at the Junctuie of the Sheets July 8. 1. 


Additon to the Formula of the Oath in a Ceſſio B. 


rum. July 

Act concerning the Trya) of Nottars July, 30. gr, 
Act for the effectual payment of the Secretafies Dues, 

where Reaſons of Suſpenſion, or Advocation are diſ- 


culs'd upon the Bill, Nov. 11. 91. 
Anent Warrands for Reproduction of Proceſles, 


eodem die 


Anent Bills of Suſpenſion, ecd. die 
Anent Writes produc'd for inſtructing Reaſons of 
Suſpenſion, cod, die, 
Order for producing Copies of Interlocutors with 
Petitions relating thereto, Nov 13. 1 
Ad concerning Advocats who enter upon Bill 
Nov: 24. 51: 

Concerning Oaths of Ca lumny, Jan. 13.92 
For regulating the Order of Informations and pet iti- 
ons. | Feb: 6, ga- 


perſons, 66: 13, 92: 


24 
Concerning perions going to Kirk and Mercat 
| Feb; 29,92, 
Concerning Examination of Advocats upon the Law, 
and Pra ctiques of this Kingdom June 29. 92: 
Concerning the Minut Book of Regiſtens of Seaſins 
and Inhibitions, July is, 92, 
Anent 1s where there is a Competition of Rights: 
| eod: dies 
Diſcharging Oaths to be given in Write ed: die: 
Concerning Suſpenſions and Advocations, Nov: 
Nov: 30: 92: 
Concerning Tutors and Curators who do not make 
Inventars of :heir Pupils or Minors Eſtates, Feb: +5: g35 
Anent preparing concluded Cauſes, Ner- 1. 93. 
Ad anent the new Inrolment of Caules delate, 
Nev: 8. 95: 


Ord:rof the Lords concerning Diſpenlations to be 
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Concerning the Inyentating the Writes of Defun ou. 


F 
Anent Proceſſes of Sale of Bankiupts Lands, Feb. 


granted to inferiourCounts for fitting in timeofVaccance: =. 


| Jaly 21.567 
In favours of the keeper ofthe Rolls of the Inner- 
Houſe, for his Dues, concerning Cauſes ſummatrly 


call'd there,. and for affixing a Roll of ſuch Cauſes, 
| July 23. 367 


FINIS. 


